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hat do Jay Leno, Ree- 
bok shoes, Miller Beer, 
and Jurassic Park have 
in common? You 
guessed it—all four get laughs, cheers, 
and profits from needling, zapping, 
lassoing, and chomping lawyers. Tire- 
some? You bet! Offensive? Miller cer- 
tainly works at it. 

Being the daily butt of demeaning 
humor grates on lawyers. Most lawyers 
are the unsung Jane and John Does 
helping clients avoid or resolve the 
conflicts of human life. I empathize 
with their frustration. However, em- 
bedded in the derogatory humor is a 
wake-up call for the legal profession. 

We are in the same position as the 
American car manufacturers were 
when the first Japanese car rolled 
ashore some 30 years ago. Unfortu- 
nately, car manufacturers heard the 
alarm too late. Learning from their 
experience, we have two choices: We 
can do nothing, and risk being the 
dinosaurs of legal service providers, or 
we can listen to what the public is 
saying and script a different ending to 
the story. 

Over 130 million middle class Ameri- 
cans feel they have serious legal 
problems, but cannot afford, or choose 
not, to go to lawyers for help. Thus, 
enter the legal technicians. In 1990, 
the meteoric rise in unlicensed practice 
of law complaints, filed primarily by 
lawyers and judges, gave proof of the 
explosion of legal technicians in Flor- 
ida. The truth of the matter is that, as 
we are presently structured, we are 
pricing ourselves out of the market for 
most of America’s middle class. 

What the public is saying, simply 
put, is that they can’t afford our serv- 
ices as they are now structured. We are 
only selling Rolls Royces. Most want, 
or can only afford, a skateboard instead 
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Whither Goest Us? 


by Patricia A. Seitz 


of our Rolls Royce. The public wants 
choices. If we don’t provide the service 
they want, they will get it someplace 
else. 

Many individuals and institutions 
are turning to self-representation. In 
their do-it-yourself attempts, they use 
one-stop shopping for legal forms from 
“legal technicians” or pro se assistants. 
Bar members write me angry letters 
asking, “How can the Bar allow this 
to happen?” 


A Constitutional Right 

Most of our members are unaware 
that in 1975 the U.S. Supreme Court 
affirmed an individual’s constitutional 
right to self-representation in legal 
matters. In Brumbaugh, 355 So. 2d 
1186 (Fla. 1978), the Florida Supreme 
Court noted that given this constitu- 
tional right, a person should not be 
forced to have an attorney if not de- 
sired, and the state cannot put unnec- 


essary restrictions on the public’s ac- 
cess to courts (a Florida state constitu- 
tional guarantee) or on informational 
sources which might be relevant to 
preparation of their case. The Rose- 
mary Furman case in the early 1980’s 
led the Florida Supreme Court to direct 
the Bar to prepare legal forms to en- 
able the public to represent them- 
selves. 

After several years of foot-dragging, 
the Bar, thanks to the Young Lawyers 
Division, produced a book of simplified 
legal forms selling for $20. Lawyers 
purchase 44 percent of these forms 
because they find that the client who 
has used, or is familiar with, the forms 
is a more informed consumer, making 
the time with the client more efficient. 
Also, lawyers find using the forms 
saves them from being merely paper 
producers and allows them to focus on 
client counseling, which, by the way, 
is the real value we provide clients. 

Faced with these issues, yet sensi- 
tive to the high costs necessary to 
operate a private law practice, the 
Board of Governors created the Legal 
Technicians Committee in 1991. The 
committee’s successor, the Nonlawyer 
Practice Committee, is presently deter- 
mining ways to implement the commit- 
tee’s recommendations, including: 

1) The Bar must remove institu- 
tional barriers to providing low-cost 
legal services. 

2) The Bar must promote alternative 
methods of providing low-cost services. 

3) The Supreme Court should impose 
limited regulation on legal technicians. 

4) The Bar must reconsider the UPL 
program to allow meaningful enforce- 
ment. 

Some of the committee’s preliminary 
work has included looking at the re- 
quirement of direct attorney/client re- 
lationships, fee-splitting with nonlaw- 
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yers, advertising, and malpractice con- 
cerns. The committee has also held 
hearings on alternative legal services 
models such as those the various cir- 
cuits are developing in response to the 
pro bono rules, as well as attorney- 
owned paralegal clinics. The commit- 
tee hopes to give lawyers specific gui- 
dance for ethical ways to provide low- 
cost legal services. The Nonlawyer Prac- 
tice Committee will make a final report 
in June 1994. 


UPL Prosecutions 

Because of the number of active legal 
technicians and the Bar’s limited fi- 
nancial resources to prosecute com- 
plaints, our UPL efforts can best be 
likened to the Dutch boy putting his 
finger in the dike. In an effort to deal 
with this reality, several years ago the 
Board of Governors shifted UPL prose- 
cutions to the 20 state attorneys’ of- 
fices, retaining only civil injunction 
jurisdiction. 

At the July Board of Governors meet- 
ing, however, the Nonlawyer Practice 
Committee and the statewide UPL Com- 
mittee urged the Board to abandon this 
policy, since it has not proved to be the 
workable alternative the Board origi- 
nally thought it would be. 

To give you the scope of the problem, 
last year alone we had 703 UPL com- 
plaints of which 164 were against legal 
technicians. The latter figure does not 
include immigration and living trust 
UPL complaints. We also had 138 com- 
plaints against nonlawyers who tried 
to represent individuals in court. As 
the Daniel Schrameck UPL case dem- 
onstrated, the legal technicians fight 
back aggressively. To prevail, the Bar 
must prove a particular technician is 
causing public harm. Few victims are 
willing to report UPL harm, much less 
testify in these cases. 

With this background on the access 
issue, our next question is what are 
we going to do? Our committees on 
Nonlawyer Practice and Simplified Le- 
gal Forms are not enough. All of our 
members need to understand the scope 
of the access issue and help develop 
ways to address it before we fall into 
the trap the American car manufactur- 
ers did, or before the public does to the 
legal profession what it appears it will 
do the medical profession. 

This is not the time merely to com- 
plain or blame the Bar and the Su- 
preme Court for “giving away” our 


Legal technicians 
are filling a need 
which lawyers are 
not meeting. 
Constitutionally, we 
cannot close off 
someone who is 
filling such a need, 
unless we are 
willing to provide 
an alternative at an 
equally affordable 
price 


practices. If we do not listen, if we do 
not solve the access issue in a way that 
is fair to both middle class Americans 
and lawyers, we can only blame our- 
selves as we become in the 1990’s what 
the American car manufacturers were 
in the 1970’s and 1980’s. Right now 
legal technicians are filling a need 
which lawyers are not meeting. We 
cannot close off someone who is filling 
such a need, unless we are willing to 
provide an alternative at an equally 
affordable price. 

We need to develop for the justice 
system the transportation equivalents 
of a Rolls Royce, a Chevy, and a skate- 
board. We must give clients choices 
depending on what they need and can 
afford. 

I am confident that, if we put our 
minds to it, we can devise workable 
solutions. One of our biggest impedi- 
ments in this regard is that from the 
first day of law school we are condi- 
tioned to believe that providing any- 
thing less than a Rolls Royce is unethi- 
cal or malpractice. 

We need to change this way of think- 
ing. We need to promote other methods 
of avoiding or resolving conflict, be 
they through negotiation, mediation, 
or counseling, or other alternatives to 
litigation which turn over every rock. 
We need to focus on what clients need 
to solve their problems quickly and 
cost-efficiently, be they divorcing fami- 
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lies with several children with less 
than $40,000 annual income, or the 
individual with a few thousand dollars’ 
worth of property who wants a very 
simple will. I applaud Lee County’s 
bench and bar’s innovative efforts in 
these areas. 


Some Ideas 

I have asked the Board of Governors’ 
Access to the Legal System Committee, 
chaired by Board member Bob Wil- 
liams, a small firm practitioner from 
Tavares, to focus on ways to help 
lawyers address the immediate legal 
technician issues. Several innovative 
lawyers are already attacking the 
problems. First, we can change from 
the billable hour (the costs plus) method 
of pricing legal services to one that lets 
the client know the bill up front. Second, 
let’s use technology and forms to assist 
lawyers to increase their efficiency and 
reduce time producing paper. Third, 
let’s improve our listening and coun- 
seling skills so that we are more effi- 
cient and effective in discerning what 
a client needs as opposed to what a 
client wants, and in helping clients 
accept their responsibilities and evalu- 
ate viable options. Fourth, let’s expand 
prepaid legal services programs, en- 
courage lawyers to use paralegals, and 
establish more lawyer-supervised par- 
alegal clinics. 

In addition to working with lawyers, 
we need to get the word out to the 
public that our lawyers have sliding fee 
scales, that lawyers welcome alterna- 
tive fee approaches, and if the lawyer 
can’t handle the matter at the price the 
client wants, more likely than not the 
lawyer can recommend someone else. 
We must work to reduce the mystery, 
intimidation, and lack of control the 
public fears once they become enmeshed 
with lawyers and the legal process. 
Lastly, we must educate the public as 
to the public harm unlicensed techni- 
cians can cause and encourage those 
harmed to help prosecute the wrongdo- 
ers. 

The bottom line is the legal techni- 
cians issue is not something we can 
ignore or resist. We must look at it now 
and look at it as an opportunity to use 
our skills to assist our members in 
providing all Floridians access to jus- 
tice through affordable legal services. 
This is a call to problem solve. It’s our 
chance to lead the revolution. I would 
like to hear your suggestions.O 
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Sharing Your Views Helps in 
Charting a Course for the Future 


s part of its ongoing plan- 
ning effort the Bar’s Re- 
search and Planning De- 
partment conducts a ran- 
dom-sample survey of the Bar member- 
ship every other year to determine, 
among other things, how the associa- 
tion is doing in its job of providing 
services to practicing lawyers. While 
certainly not the only information the 
Board of Governors and its Program 
Evaluation Committee consider in 
charting the future course of the Bar, 
the survey results have proven very 
valuable. 

The survey offers members a chance 
to rate each Bar program, in effect 
telling the Board which programs are 
working well as structured, and which 
programs may need attention. The sam- 
pling also captures information used 
in assessing future needs of the mem- 
bership, such as demographics, eco- 
nomic figures, and practitioners’ stress 
levels. 

I want to thank those of you who 
took time to fill out and return the 
rather lengthy questionnaire, and to 
encourage those of you selected for the 
sample next year to share your views 
with the Board. Here are some findings 
from the 1993 survey: 


Bar Popularity 

Fifty-five percent of the legal aid 
attorneys polled rated the Bar as excel- 
lent or good, and 66 percent of the local 
government attorneys agreed. Judges 
also thought well of the Bar, with 54 
percent rating the organization as ex- 
cellent or good. 

Twenty-nine percent of the managing 
partners gave the Bar an excellent or 
good rating for its representation of the 
profession. Attorneys working for the 
federal government gave it a 40 per- 
cent mark. Corporate counsel put it at 


by John F. Harkness, Jr. 


37 percent. 

Interestingly, out-of-state members 
gave the Bar higher marks than did 
in-state members. Sixty-three percent 
of the out-of-staters gave the Bar an 
excellent or good rating. 

Overall, 10 percent rated the Bar’s 
advocacy as excellent, 37 percent as 
good, 36 percent as fair and 17 percent 
as poor. In 1991, 11 percent rated the 
Bar excellent, 49 percent put it at good, 
28 percent said fair, and 11 percent 
said poor. 

Those polled were asked how the Bar 
could better represent the legal profes- 
sion, and 853 attorneys gave at least 
one response. The most common an- 
swers were to improve public relations 
(175), stay out of political or social 
issues (111), give more emphasis to 
small firm and sole practitioner issues 
(90), improve the discipline process 
(64), and be a better advocate for 
attorneys (57). 
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The poll respondents also were asked 
to list the most serious problems faced 
by the legal profession, and 87 percent 
of those polled listed at least one an- 
swer. The five top answers were: Poor 
public perception or public image (467); 
too many attorneys and/or too much 
competition (364); lack of professional- 
ism and ethics (291); greed and/or high 
fees charged by lawyers (227); and lack 
of trust or respect for lawyers (118). 


Earnings 

The typical Bar member made 
$65,000, the survey showed, but a 
detailed breakdown showed two ranges 
of income—those who earned $75,000 
or more (nearly all of whom were 
private practitioners), and those who 
earned $52,000 or less. 

Associates in private practice typi- 
cally earned $47,000. Local govern- 
ment attorneys had a median income 
of $52,000, while federal government 
attorneys made $51,000, state govern- 
ment attorneys earned $42,000 and 
legal aid attorneys earned $33,000. 
Those in other government positions 
averaged $35,000, and those in other 
private practice categories averaged 
$50,000. 


Judges Evaluated 

The poll showed a striking diver- 
gence in opinions about judicial compe- 
tency according to the region of the 
state. For example, in Dade, Broward, 
and Palm Beach counties, less than 
half of those polled rated the judiciary 
as excellent or good; only 36 percent 
gave judges that mark in Dade. 

By contrast, 89 percent of those polled 
in Sarasota County ranked their judges 
as excellent or good. Seventy-two per- 
cent of Pinellas attorneys gave their 
judges high marks, as did 68 percent 
of the Duval attorneys, 61 percent of 
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the Leon attorneys and 59 percent of 
the Hillsborough lawyers. Forty-eight 
percent of those polled ranked judges 
in Orange County as good or excellent. 


CLE 

The survey showed that, generally, 
CLE attendance declined from 1991 to 
1993, notably in courses sponsored by 
the Bar. In 1991, 78 percent said they 
attended a Bar-sponsored course, while 
only 61 percent said they did in 1993. 
For voluntary bars, the decline was 
from 35 to 25 percent and for non-Bar 
providers it dropped from 61 to 52 
percent. 

In-house program usage increased 
from 16 to 17 percent over the same 
period, and law school programs went 
from 11 to 10 percent. 

Similarly, lawyers were less likely 
to buy Bar CLE publications. In 1991, 
77 percent said they regularly or occa- 
sionally bought the materials, but only 
61 percent said they did so in 1993. 
And 22 percent said they never bought 
them in 1991; that figure increased to 
38 percent for 1993. 

But compliance with CLE standards— 
attending 30 hours in three years— 
remained high. Eighty percent in 1993 
said they exceeded the 30-hour stan- 


dard, compared to 78 percent in 1991. 

Not surprisingly, attorneys see 
nonlawyer practice rising and want the 
Bar to do more about it. In 1991, 45 
percent of those surveyed said nonlaw- 
yer practice had increased in the past 
two years, and 42 percent said it had 
remained the same. By 1993, 57 per- 
cent said it was increasing, and only 
28 percent saw it as the same. 


Likewise, in 1991, 44 percent wanted 
the Bar to be more aggressive in unli- 
censed practice of law prosecutions, 
and 41 percent wanted no change. This 
year, 55 percent want enforcement step- 
ped up, and 30 percent want no change. 


The Bar mailed out 2,720 question- 
naires, and 1,653 members completed 
and returned them—a 61 percent rate, 
considered excellent by polling stan- 
dards. Only 28 percent responded to 
the 1991 survey. 

Copies of the final report on the 1993 
poll are available for $15, plus tax. 
Checks should be made to The Florida 
Bar and sent to the Planning and 
Evaluation Department, 650 Apalachee 
Parkway, Tallahassee 32399-2300. 

Those with questions can call Mike 
Garcia, senior planning and evaluation 
analyst, at (904) 561-5600. 4 


The general principles which should ever 
contro! the lawyer in the practice of the legal 
profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer 
is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United 
States and the Constitution of the State of 
Florida; 


“| will maintain the respect due to courts of 
justice and judicial officers; 


“| will not counsel or maintain any suit or 
proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe 
to be honestly debatable under the law of the 
land; 


OaTH OF ADMISSION TO THE FLORIDA BAR 


“| will employ for the purpose of maintaining 
the causes confided to me such means only as 
are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 


“| will maintain the confidence and preserve 
inviolate the secrets of my clients, and will accept 
no compensation in connection with their busi- 
ness except from them or with their knowledge 
and approval; 


“| will abstain from all offensive personality 
and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required 
by the justice of the cause with which | am 
charged; 


“| will never reject, from any consideration 
personal to myself, the cause of the defenseless 
or oppressed, or delay anyone's cause for lucre 
or malice. So help me God.” 
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The person named below requires immediate 
attention in the form of additional information and 
gauranteed passage through the main gate. 


Name 


Address 


City State Zip 


I require immediate assistance and details. Please telephone me at: 


FBJ 11/93 


a 
DEERING 
BAY 


Private Yacht and 
Country Club 


(305) 254-2100 
(800) 395-2288 


= 


DEERING 
BAY 


Private Yacht and 
Country Club 


NO POSTAGE 
NECESSARY 
IF MAILED 
IN THE 
UNITED STATES 


BUSINESS REPLY MAIL 


FIRST-CLASS MAIL PERMIT NO. 21629. MIAMI, FL 


POSTAGE WILL BE PAID BY ADDRESSEE 


DEERING BAY REALTY, INC. REALTOR® 
13605 Old Cutler Road 


Miami, Florida 33158-9974 


_ Reap THE Rewarps For STUDYING Your LATIN. 


The ‘time has come to enjoy the many. on the shores of Biscayne Bay is the idyllic 

privileges you have earned, like the peace. realm where you and only 285 other 

of mind of persona! security and the an households will be inspired daily by 
fulfillment of a rewarding lifestyle. @igia 220 unspoiled acres: Carpe Diem. 

Off Miami's historic Old Cutler Road a (800) 395-2288 (305) 254-2100, 


DEERING 
BAY 


Private Yacht and 
Country Club 


A Copina Bush Group COMMUNITY 


ORAL ES CANNOT UPON AS CO SCTLY.STATIN <ESEN TATIONS OF THE DEV ELOPER. FOR: CORRE : 
REPRESENTATIONS, MAREREFBRENCE TO THE DOCUMENTS REQUIRED BY SECTION 718503 FLORIDA STATUTES, TO BE FURNISHED BY \ DEVELOPER: 
LOA BUYER OR USSEEPTHISTS NOT AN TQ ANY-PE ANY TE WHERE SUC) TAN OFFERING MAYNOT LAWBUELY RE MADE, 
CODINA BUSH NCLUSIVEBY BY DE REALTORS. EQUAL HOUSING 


Florida Enacts 


Revised Uniform 


Commercial Code 


nearly 1992, the Florida Legislature revised the law 

in Florida relating to negotiable instruments with 

a new F.S. Ch. 673, entitled “Negotiable Instru- 

ments.”! New F.S. Ch. 673 incorporates revised Art. 
3 of the Uniform Commercial Code within the Florida 
Statutes.? Further, the bill also amended, renumbered, 
and repealed parts of former F.S. Ch. 674, pertaining to 
bank deposits and collections,? as well as various other 
Florida Uniform Commercial Code sections. The revisions 
became effective January 1, 1993, and apply to transac- 
tions entered into on or after that date. Because the 
revisions apply to transactions entered after January 1 
of this year, at the time this article was submitted no 
Florida appellate court had interpreted the revisions. 
Moreover, there were no amendments to F.S. Chs. 673 
and 674 during the 1993 Florida legislative session. 

The revisions to the Uniform Commercial Code were 
originally promulgated by the American Law Institute 
and the National Conference of Commissioners on Uni- 
form State Laws in 1990 for adoption by the various states 
to modernize the law of negotiable instruments.* The 
American Bar Association, as well as 23 states, had 
approved the revisions by August 1993.5 Former Art. 3 
of the Uniform Commercial Code on commercial paper 
and former Art. 4 on bank deposits were both drafted in 
the early 1950’s, and were written largely for a paper- 
based system. No major revisions of either article have 
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Arts. and 


by Rex Golden 


been undertaken since then. Changes in technology and 
in business and financial practices, federal responses to 
the consumer protection movement, and interpretive 
ambiguities in the various sections of the existing statutes 
created difficulties in the application of the original code. 
The revisions are an attempt to clarify the language and 
rules and to resolve divisions of authority. 

Revised Ch. 674 accommodates the realities of the 
automated processing system and takes into account the 
necessary speed of check-handling transactions in its 
scheme for distributing rights and liabilities. It also 
makes allowance for check truncation. (Under truncated 
presentment, the drawee bank honors a check based 
solely on electronic data transmissions from the collecting 
bank, without physical inspection of the face of the 
instrument itself.) Former F.S. Ch. 674 did not facilitate 
this procedure. In addition, the revision removes impedi- 
ments to the use of automation to expedite the availability 
of funds to customers and to reduce risks to banks. 

Federal law in some instances preempts revised F.S. 
Ch. 674. For example, the Expedited Funds Availability 
Act,® and Regulation CC’ control all aspects of the check 
collection system and supersede many state law check 
collection provisions. The Florida Uniform Commercial 
Code’s official comments indicate in what instances the 
relevant Regulation CC provisions apply. The purpose 
of this article is to call attention to the revisions’ impact 
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on Florida law and to discuss briefly 
various details of their provisions and 
underlying policy. 


Scope and Coverage 
of Revisions 

Both former and revised F.S. Ch. 673 
apply to negotiable promissory notes, 
checks and other drafts, and certifi- 
cates of deposit. Unlike the former 
chapter, which had no provision stat- 
ing its scope, revised F.S. Ch. 673 
affirmatively states that it applies to 
“negotiable instruments.”? According 
to the legislative history, the aim of 
revised F.S. §673.1041 and related pro- 
visions is to clarify what types of in- 
struments are within Ch. 673 and how 
they are to be treated, thus promoting 
certainty of legal rules and reducing 
litigation costs and risks. 

One of the most important changes 
from existing law under revised FS. 
§673.1041 is that all nonnegotiable 
instruments (other than checks) are 
excluded from F.S. Ch. 673. Thus, a 
promise or order (other than a check) 
which includes a conspicuous state- 
ment that it is not negotiable or is not 
covered by F.S. Ch. 673 will be ex- 
cluded from this chapter. However, the 
official comments to revised F.S. 
§673.1041 provide that parties to an 
instrument that is not included in F.S. 
Ch. 673 may agree to apply its rules 
to their contract. 

Nearly all of the instruments that 
were negotiable remain negotiable un- 
der revised F.S. Ch. 673, thus allowing 
the transferee of the negotiable instru- 
ment to become a holder in due course. 
However, a few items which were not 
negotiable under the former chapter 
will become so under the revision. 
Inclusion of a variable or floating inter- 
est rate will not render an instrument 
nonnegotiable.!° This change should 
assist lenders because in recent years 
notes containing variable interest rates 
have been held not to be negotiable 
instruments because such notes are 
not considered to contain an uncondi- 
tional promise to pay a sum certain, 
which is required in order for former 
Ch. 673 to apply. 

Checks that omit “words of negotia- 
bility” such as “pay to the order of” are 
included as fully negotiable.!! The ra- 
tionale for this change is that it is good 
policy to treat checks, which are pay- 
ment instruments, as negotiable in- 
struments whether or not they contain 
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words of negotiability because these 
words are almost always preprinted 
on the check form.!2 The revision clari- 
fies that traveler’s checks are money 
substitutes and, therefore, governed 
by F.S. Ch. 673 even though they 
require a countersignature as a condi- 
tion to payment.!3 Ordinary money 
orders now are classified in the revi- 
sion as checks rather than bank obliga- 
tions.!4 Therefore, in Florida, ordinary 
money orders are subject to dishonor, 
overruling Unger v. NCNB National 
Bank, 540 So. 2d 246 (Fla 4th DCA 
1989) (money orders akin to cashier’s 
checks and not subject to dishonor). 
Further, revised F.S. §673.4111 im- 
proves the acceptability of bank obliga- 
tions like cashier’s checks and teller’s 
checks as cash equivalents by discour- 
aging wrongful dishonor of these items. 
Revised F.S. §673.4111(3) provides that 
if an obligated bank wrongfully refuses 
to pay, it may be liable for consequen- 
tial damages. 

The definition of “bank” for purposes 
of F.S. Chs. 673 and 674 is expanded 
to include savings banks, savings and 
loan associations, credit unions, and 
trust companies.!5 The question of 
whether an institution is or is not a 
“bank” is an important one because it 
determines whether the institution is 
subject to the provisions of F.S. Ch. 
674. The aforementioned institutions 
had been omitted from the definition 
of a bank in the past because they had 
not been permitted to offer checking 
services and thus did not qualify under 
state or federal banking law as a bank. 
However, as a consequence of recent 
federal legislation, savings and loan 
associations and other institutions are 
now engaged in the check collection 
process much like traditional banks. 
Moreover, with this new expanded de- 
finition of bank, F.S. Ch. 674 now 
conforms to Regulation CC!® which 
includes these institutions within the 
definition of bank. 


Accord and Satisfaction 

Accord and satisfaction deals with 
an informal method of dispute resolu- 
tion carried out by use of a negotiable 
instrument. In the typical case there 
is a dispute concerning the amount 
that is owed on a claim. For example, 
if the drawer includes a legend on an 
instrument stating that payment of the 
check constitutes full satisfaction of 
the underlying obligation, the payee 


runs the risk that the drawer’s obliga- 
tion will be satisfied if it voluntarily 
cashes or presents the check and is 
paid. Many payees attempted to legend 
their endorsement with the words “res- 
ervation of rights” or “under protest” 
or “without prejudice” in an effort to 
counter the drawer’s “full payment” 
legend. Because the former law did not 
include specific language concerning 
accord and satisfaction, there was an 
enormous amount of confusion and 
litigation regarding the “full payment” 
checks. Many courts relied on the com- 
mon law to hold that if the payee 
cashed the check, the consumer’s obli- 
gation was satisfied. However, some 
courts have held that the language of 
former §1-207 supports the payee’s 
argument that the debt was not dis- 
charged if the payee indicated he or 
she had taken the instrument under 
protest. Florida courts were split on 
this issue.!” The revisions now clarify 
the rules pertaining to accord and 
satisfaction. 

First, as part of the revision of F.S. 
Ch. 673, revised F.S. §671.207 has 
been amended to add subsection (2) 
which provides that F.S. §671.207 “does 
not apply to an accord and satisfac- 
tion.” Second, the revisions add a sec- 
tion entitled “Accord and Satisfaction 
by Use of Instrument.”!8 Revised F.S. 
§673.3111 contains provisions 
concerning satisfaction of disputed 
claims through tendering of “instru- 
ments.” This section sets out the spe- 
cific requirements that must be met for 
payment of an instrument to constitute 
accord and satisfaction.!9 Thus, if the 
person seeking the accord and satisfac- 
tion proves that the requirements of 
subsection (1) are met and the “con- 
spicuous” statements are given, the 
claim is discharged unless revised F.S. 
§673.3111(3) applies. This subsection 
is intended to address the problems 
faced by entities that receive and pro- 
cess a large number of checks. Such 
entities can avoid an inadvertent ac- 
cord and satisfaction if they both notify 
the debtor that any full satisfaction 
check must be sent to a designated 
location and are able to prove the 
instrument in question was not sent 
to that location.2° 


Personal Liability of Agents 
for Corporate Signers 

The revisions clarify the effect of 
signatures by representatives. The for- 


mer law provided that no person is 
liable on an instrument unless his or 
her signature appeared. This had been 
interpreted to mean that an undis- 
closed principal was not liable on a 
negotiable instrument.?! This was an 
exception to the general principle of 
agency law that binds an undisclosed 
principal on a contract. Revised F.S. 
§673.4021 returns to general agency 
principles and states “that the repre- 
sented person would be bound if the 
signature were on a simple contract.” 
Understanding the extent of per- 
sonal liability of agents’ signing with- 
out proper indication of representative 
capacity was also a problem under the 
former law. Revised F.S. Ch. 673 adopts 
a more flexible approach to these 
agency requirements. Revised 
§673.4021, concerning corporate instru- 
ments signed by agents without ade- 
quate indication of representative 
status, allows a representative to show 
that the parties did not intend indi- 
vidual liability except as against a 
holder in due course. Under the revised 
section, an authorized representative 
will not be personally liable, even if the 
signature does not indicate agency 
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status as long as the check is drawn 
on the corporate account and the corpo- 
ration is identified on the check.?2 
Revised F.S. §673.4031(2) also makes 
it clear that a signature of an organiza- 
tion is considered unauthorized if more 
than one signature is required and a 
signature is missing. 


Direct Suits on 
Forged Endorsements 
Revised F.S. §673.4201 clarifies sev- 
eral issues with respect to a forged 
endorsement. Under the former law 
the owner of a check was denied the 
right to hold a depository bank liable 
for conversion when it collected a check 
with a forged endorsement and paid 
the proceeds to a person not entitled 
to them.?3 The revised section changes 
the law in this area by permitting the 
owner of an instrument to proceed in 
a direct action against either the de- 
pository or payor bank on a forged 
endorsement. Thus, this section elimi- 
nates the requirement that the owner 
of the check bring multiple action 
against the various payor banks and 
that those banks then assert warranty 
rights against the depository bank. 
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However, a depository bank is not 
subject to a direct suit by a drawer on 
a forged endorsement. Under former 
law the courts were divided on whether 
the drawer of a check with a forged 
endorsement could assert rights against 
a depository bank that took the check.?4 
Revised F.S. §673.4201(a) resolves the 
conflict by providing that the drawer 
of a check cannot sue the depository 
bank in conversion, since the check 
represents the obligation of the drawer 
rather than the drawer’s property. The 
drawer retains its remedy against the 
payor bank for recredit of the drawer’s 
account based on unauthorized pay- 
ment. 

Moreover, the revised section clari- 
fies the rights of the payee in a situ- 
ation in which, before the payee re- 
ceives possession of an instrument, a 
thief steals or obtains possession of an 
instrument in an unauthorized man- 
ner and forges the payee’s endorsement 
so that the thief can obtain payment 
at a depository or drawee bank. F.S. 
§673.4201(1)(b) provides that a payee 
who did not receive either direct deliv- 
ery of the instrument or indirect deliv- 
ery through an agent or co-payee may 
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not bring an action for conversion. The 
rationale behind this is that until the 
payee has possession of the instru- 
ment, the instrument does not belong 
to the payee such that a conversion 
action is proper.?5 


Allocation of Loss 

A major issue in commercial paper 
law is the proper balance between 
imposing loss on the employer or 
drawer, and imposing loss on third 
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parties, including payor or depository 
banks, for theft, forgery, and unauthor- 
ized signatures. Much of the former 
statute’s common theme was to allo- 
cate the loss to the party in the best 
position to avoid the loss. However, 
determining which party is in the best 
position to prevent the loss is a difficult 
and uncertain process particularly in 
complex fact-sensitive settings. As a 
result of this, no provisions of the 
former law were more heavily litigated 
than the fraud allocation rules, par- 
ticularly with respect to forged drawer’s 
signatures and forged endorsements. 

The revisions adopt a balancing ra- 
tionale to allocating loss. All parties 
in the payment and collection process 
have a responsibility to exercise ordi- 
nary care. Failure by any party to 
fulfill that responsibility should result 
in that party’s bearing an appropriate 
share of the resulting loss. For in- 
stance, under the former code, a payor 
bank, which in good faith paid a forged 
check, could shift the loss to the cus- 
tomer if the customer’s “negligence” 
substantially contributed to the for- 
gery, unless the bank was contributo- 
rily negligent.?6 

Under revised F.S. §673.4061(1), a 
“failure to use ordinary care” standard 
is substituted for “negligence.” This 
does not appear to represent a signifi- 
cant change from former law because 
the term “negligence” was not the prob- 
lem. The requirement that the failure 
to exercise ordinary care “substantially 
contributes” to the making of the for- 
gery or alteration was a problem under 
former law. The phrase “substantially 
contribute” was meant to impose a 
causation requirement but it was un- 
clear whether such a requirement en- 
compasses a direct and proximate cause 
test. The official comments to this 
section state that conduct “substantially 
contributes” to a material alteration 
or forged signature if it’s a contributing 
cause of the alteration or signature and 
a substantial factor in bringing it about. 
The term “ordinary care” is defined in 
terms of a businessperson and as the 
“observance of reasonable commercial 
standards, prevailing in the area in 
which that person is located, with 
respect to the business in which that 
person is engaged.”2? This definition 
is imprecise and the drafters provide 
little guidance as to what particular 
conduct might constitute a failure to 
exercise ordinary care in the banking 
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context and the revisions do not ad- 
dress the nonbusiness customer’s stan- 
dard of care. However, the official com- 
ments do provide that the customer 
can show lack of ordinary care by 
proving the bank’s procedures are “un- 
reasonable, arbitrary, or unfair.’28 Per- 
haps the most significant change in 
revised F.S. §673.4061 is that the payor 
bank’s contributory failure to exercise 
ordinary care does not result in the 
assignment of a total loss to the bank 
but in an allocation of the loss by 
adopting the principle of comparative 
negligence.29 The intent of the drafters 
in moving to this comparative fault is 
that it will reduce litigation, and set- 
tlements will be encouraged by parties 
who realize that the jury may find both 
the customer and bank share some of 
the blame in allowing the malefactor 
to succeed in wrongdoing. 

Another policy issue that was un- 
clear under the former statute is the 
extent to which an employer rather 
than a depository or payor bank should 
bear the loss caused by a dishonest 
employee who misappropriates nego- 
tiable instruments payable to, or drawn 
by, the employer. The revision imposes 
more responsibility on the employer for 
employee wrongdoing than former F.S. 
Ch. 673. Former F.S. §673.405 dealt 
only with certain limited frauds prac- 
ticed by dishonest employees of 
drawers. Revised F.S. §673.4051, titled 
“Employer Responsibility for Fraudu- 
lent Endorsement by Employee,’ adopts 
the principle that the risk of loss for 
“responsible” employee fraud in con- 
nection with the employer’s checks 
should fall on the employer, because 
“the employer is in a far better position 
te avoid the loss by care in choosing 
employees, in supervising them, and 
in adopting other measures to prevent 
forged endorsement on instruments pay- 
able to the employer or fraud in the 
issuance of instruments in the name 
of the employer.”3° 

Under this new statute, the loss is 
shifted to employers by making the 
endorsement of the employer’s name 
effective if made by an employee “en- 
trusted ... with responsibility with 
respect to the instrument.” Thus, if an 
employee, who has authority to process 
incoming checks for bookkeeping pur- 
poses, steals a check, forges the em- 
ployer’s endorsement, and absconds 
with the proceeds, the employer is in 
essence per se negligent and is as- 


signed the loss because it has been 
defrauded by a “responsible employee.” 
However, the revised statute allows 
the employer to “shift the loss to the 
bank” to the extent the bank’s failure 
to use ordinary care contributed to the 
loss.3! 


Customer’s Duty to Discover 

Revised F.S. §674.406 extends duties 
to customers to examine their bank 
statements and to promptly report rea- 
sonably discoverable unauthorized sig- 
natures or alterations. 

Under former F.S. §674.406, a bank 
normally sent its customers the state- 
ment of account accompanied by a paid 
or canceled check. After the bank made 
the statement and the checks avail- 
able, the customers had a duty to 
discover any unauthorized signature 
or alteration and promptly notify the 
bank of this discovery.*? To facilitate 
truncation and the existing state of 
technology, revised F.S. §674.406 ex- 
tends to the customer the responsibil- 
ity to discover alterations and unauthor- 
ized signatures even when the cus- 
tomer receives only the statement and 
not the checks, as long as the state- 
ment contains “sufficient information” 
to allow the customer reasonably to 
identify the items paid. “Sufficient in- 
formation” can be as little information 
as item number, amount, and date of 
payment.°3 Thus, under this revised 
definition, a bank is not required to 
provide the customer the name of the 
payee or the date of when the check 
was written. While this rule may ap- 
pear fair on its face and may result in 
reduced processing costs for the bank, 
consumers may suffer. Many consumers 
do not keep meticulous records and if 
the consumer receives only the check 
number, amount, and date of payment, 
it may be difficult to determine whether 
a check has been misdirected to an 
improper payee or been altered. 

Revised F.S. §674.406 changes the 
allocation of loss between the parties.*4 
Under former F.S. §674.406, customers 
could be held responsible for an un- 
authorized signature if they failed to 
promptly examine the statement and 
checks, and this failure to examine and 
notify caused the loss. Under this for- 
mer section, the customer would not 
be responsible if the customer suc- 
ceeded in establishing that the bank 
had failed to exercise ordinary care in 
paying the check.*® Under the revised 


Florida Uniform Commercial Code, if 
the customer fails to notify the bank 
promptly of “relevant facts” the cus- 
tomer not only must prove the bank 
failed to exercise ordinary care, but 
also must prove that “the failure sub- 
stantially contributed to the loss.”36 
Even if the customer proves this, the 
bank may not bear the entire loss 
because revised F.S. §674.406(5) pro- 
vides a comparative negligence test for 
allocating loss between the customer 
and bank. However, this subsection 
also provides that if the customer 
proves that the bank did not pay the 
check in good faith, the preclusion does 
not apply and the customer may de- 
mand that the bank credit the cus- 
tomer’s account. 

The new definitions of good faith and 
ordinary care may prove a major change 
in the operation of this section. Under 
former law, good faith was defined as 
“honesty in fact.” The definition of good 
faith is expanded under revised F.S. 
§§673.1031(1)(d) and 674.104(3) to re- 
quire both honesty in fact and “obser- 
vance of reasonable commercial 


standards of fair dealing.” The official 
comment to revised F.S. §673.1031 
attempts to clarify the meaning of 
observance of reasonable commerce stan- 
dards of fair dealing by explaining that 
it is concerned with the fairness of 
conduct rather than the care with which 
an act is performed. One must deter- 
mine fair dealing “in light of reason- 
able commercial standards.” The draf- 
ters provide no guidance for 
interpreting fairness of conduct or what 
might constitute reasonable commer- 
cial standards. However, this new de- 
finition of good faith should impose a 
higher duty upon banks, and should 
benefit consumers by making it clear 
that banks have an obligation to ob- 
serve objective standards of fairness 
and commercial reasonableness in their 
handling of consumer’s accounts. 

The term “ordinary care” used in the 
revision specifically provides that sight 
examination by a payor bank is not 
required if its procedure is reasonable 
and is commonly followed by other 
comparable banks in the area. The 
official comment states that the intent 
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is to reject those cases that hold that 
failure to use sight reviews constitutes 
lack of ordinary care as a matter of 
law. Therefore, this new provision for 
ordinary care should benefit banks un- 
der revised F.S. §674.406 because the 
determination of whether a bank has 
failed to exercise ordinary care will 
now be left to the jury to measure the 
bank’s conduct against what its peers 
do in its market area. Revised F.S. 
§674.406(4)(b) also increases the maxi- 
mum time for a customer to report 
successive forgeries or alterations from 
14 to 30 days. Further, revised F.S. 
§674.406(2) states a new rule whereby 
a bank truncating checks must retain 
the item or the capacity to furnish 
legible copies for seven years. 


Florida Departures 
from the UCC Revision 

Florida’s revisions mirror revised Art. 
3 and Art. 4 of the Uniform Commer- 
cial Code with a few exceptions. 

The Florida revision does not specify 
statutory periods of limitations, but 
provides instead that F.S. Ch. 95 gov- 
erns when an obligation, duty, or right 
arising under F.S. Chs. 673 or 674 
must be commenced. Revised §3-118 
of the Uniform Commercial Code adds 
specific statutes of limitation for vari- 
ous matters. Further, revised F.S. 
§673.1041(11) declares that a warrant 
of the State of Florida is not a negotia- 
ble instrument. This is in accord with 
the recent Florida Supreme Court deci- 
sion, State of Florida v. Family Bank 
of Hallandale, 18 Fla. L. Weekly S409 
(Fla. July 1, 1993), which held that a 
warrant of the State of Florida was not 
a negotiable instrument. There is no 
provision in the revised Uniform Com- 
mercial Code stating whether a war- 
rant is a negotiable instrument. 
Moreover, revised F.S. §674.403, relat- 
ing to a customer’s right to stop 
payment, is revised in a manner to 


retain an existing variance from the 
UCC.37 


Conclusion 

The amendments to F.S. Ch. 673 and 
Ch. 674 should help provide certainty 
for the financial community and its 
users by removing numerous ambigui- 
ties that exist in the current provi- 
sions. Further, the revisions should 
lower costs to banks by providing for 
modern technologies such as check trun- 
cation and automated processing. More- 
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over, by clarification of troublesome 
issues, and by the provisions of F.S. 
§§673.4041-673.4061, which reform 
rules for allocation of loss from forger- 
ies and alterations, the revision should 
reduce litigation. Consumers receive 
some added protections and benefits 
from the revisions including an expan- 
ded statutory obligation for banks to 
act in good faith. However, consumers 
will now be confronted with extra du- 
ties placed on them in connection with 
unauthorized signatures or alterations 
of checks. 0 
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omputer Animations 
the Courtroom 


Get With the Program 


omputer technology has re- 

volutionized many areas of 

the practice of law, includ- 

ing office procedures, legal 
research, and deposition transcription. 
Most modern law offices use computers 
for preparing and storing documents 
filed in court as well as for accounting 
and client billing. In complex cases, 
attorneys have used automated litiga- 
tion support systems for saving and 
organizing exhibits.! Today court re- 
porters routinely offer deposition tran- 
scripts as printed copies or on com- 
puter discs. Computer-assisted legal 
research gives the practitioner quick 
access to reported and unreported deci- 
sions from courts throughout the coun- 
try.? 

In recent years the reach of computer 
technology has extended beyond the 
law office and into the courtroom itself. 
Evidence stored on computers in the 
normal course of business has been 
admitted at trial, as have summaries 
of complex statistical evidence gener- 
ated by computers and prepared speci- 
fically for use at trial. Laser disc 
technology can be used to store and 
organize a myriad of still and moving 
images as trial exhibits. A single laser 
disc can be used to store video deposi- 


by Kathleen M. O’Connor 


tions, as well as photographs and thou- 
sands of important documents. 

At trial, the exhibits can be accessed 
within seconds through a portable com- 
puter and displayed for the jury on a 
color monitor.4 Laser disc technology 
can be used with great impact for 
impeachment when a witness on the 
stand is confronted with his own image 
on a screen giving contradictory testi- 
mony at a prior videotaped deposition. 
During closing, an attorney’s argu- 
ment can be highlighted with images 
on a monitor of crucial documents and 
testimony, and the jury can be re- 
minded of key testimony by displaying 
pictures of important witnesses. It has 
been predicted that courtrooms in the 
near future will have computer work- 
stations at counsel table, on the judge’s 
bench, and before the jury box. 

The most dramatic use of computer 
technology in the courtroom has come 
with the development of computer ani- 
mations which show the factfinder a 
reconstruction of an accident or a crime. 
While animations have been used in 
dozens of civil and criminal cases in 
the United States, there are very few 
reported decisions, and no appellate 
decisions in Florida, concerning their 
admissibility. This article will describe 
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the uses of computer animation, the 
types of animations available, and the 
standards for their admissibility. 


Uses of Computer Animations 

Computer animations are a powerful 
tool which can be used in both civil and 
criminal cases to allow a jury to watch 
on a television screen or monitor a 
recreation of a crucial event. The com- 
puter-animated recreation is capable 
of presenting varied perspectives of an 
accident, including overhead, front, in- 
side, or outside views of the vehicles 
involved.® Cut-aways or peel-aways can 
also be used, so that the inside of a 
vehicle or other machine may be shown. 

The animations can place the jury 
in the driver’s seat of an automobile 
involved in a collision, in the cockpit 
of an airplane about to crash, or in the 
position of an eyewitness to a crime. 
As an alternative to crash testing, the 
animation can be used to show an 
impact, as well as the movement of 
bodies inside a vehicle after the im- 
pact.’ Animations are of particular 
value when the event in question is too 
hazardous or expensive to reenact physi- 
cally. In criminal cases, for instance, 
animations can be used to recreate the 
movements of an assailant and a vic- 
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This still of an animation was used at trial in a 
lawsuit brought by Delta Airlines against the United 
States, arising out of the crash of Delta Flight 191 
at the Dallas/Fort Worth airport in 1985. The top 
portion shows the aircraft heading into a storm. In 
the bottom portion, the white line shows the aircraft’s 
position at one minute intervals, and the gray areas 
show the storm cells. The animation was accompa- 
nied by an audio presentation from the cockpit voice 
recorder, with the first officer stating: “Lightning 
coming out of that one.” The animation helped to 
convince the trial judge that the Delta flight crew 
had ample warning of weather conditions and 
could have avoided the crash. 


Animation courtesy of Z-Axis Corporation, Englewood, CO 
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tim, and to trace the path of bullets. 
In medical malpractice cases, an ani- 
mated human body can be used to 
explain the mechanisms of human physi- 
ology. Jurors can be given a guided 
tour of relevant human structures, trav- 
eling through layers of tissue, seeing 
the movement of bones and muscles. 

The animations are capable of show- 
ing an event in real time or in slow 
motion.® Stop-action can be used so 
that an expert witness can focus the 
jury’s attention on a particular aspect 
of an event. The animations can be 
used to support the proponent’s theory 
of how an accident or crime occurred, 
as well as to show that an event could 
not have occurred in the manner as- 
serted by an opponent.? The anima- 
tions, therefore, assist an attorney in 
determining the merits of a case and 
in understanding an expert’s testimony. 
As new information is revealed during 
discovery, additional factors can be 
incorporated into the computer model.!° 

Animations were used in litigation 
arising out of the crash of Delta Flight 
191 at the Dallas/Fort Worth Airport 
on August 2, 1985.1! In that type of 
aviation crash case, data can be syn- 
chronized so that the factfinder is 
placed in the cockpit and able to hear 
the cockpit voice recorder, listen to 
communications from air traffic con- 
trol, view the instrument panel, and 
see weather bureau radar that was 
available to the flight crew. The fact- 
finder is thus able to simultaneously 
hear what the flight crew heard and 
see what the flight crew saw. In the 
Delta case, the animations recreated 
the final flight path and crash of the 
aircraft. 


Preparation of 
Computer Animations 

A computer animation is a series of 
still images created on a computer. The 
images, when shown in rapid succes- 
sion, create the illusion of movement. !2 
In preparing an animation, the first 
step is to feed into the computer a 
description of the various three-dimen- 
sional objects involved in an event.!3 
Then, the motion of each object is 
determined by mathematical calcula- 
tions and application of the laws of 
physics.'4 The images can be stored 
on a videotape or a laser disc and 
shown to a jury on a television screen 
or a computer monitor.!5 

Until recently, the cost of animations 
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could run into hundreds of thousands 
of dollars, and their use was primarily 
confined to complex cases in which the 
stakes were high. Advances in technol- 
ogy have now made it possible to 
economically use animations in a wide 
range of civil and criminal cases. At 
today’s rates, an animation of a two-car 
automobile collision can be prepared 
at rates starting at about $5,000.16 


Types of Computer Animations 

Three broad categories of computer- 
generated animations are prepared for 
use in litigation: the tutorial, the illus- 
tration, and the simulation.!7 Some 
animations combine features of all 
three. The tutorial is an educational 
tool used to explain a complicated sci- 
entific concept, such as principles of 
anatomy or physics, or to demonstrate 
how a complex piece of machinery 
operates. 

The illustration is used to visually 
depict an opinion testified to by an 
expert or facts presented by lay wit- 
nesses. The computer animator essen- 
tially uses the graphic capabilities of 
the computer as a canvas on which to 
“draw” an illustration of factual or 
opinion testimony in regard to how an 
event happened. 

The animated simulation combines 
the computer’s capabilities for anima- 
tion as well as computation.!® A simu- 
lation uses a computer program which 
purports to reconstruct how an acci- 
dent occurred by analyzing specific 
data. Known facts about an accident 
are entered into a computer and the 
computer “fills in the blanks” by ana- 
lyzing the input data and generating 
conclusions based on assumptions con- 
tained in the software program being 
used. In this way, the computer can 
supply missing information, such as 
the speed of an automobile involved in 
a collision.!9 In addition, a simulation 
may be used to present an alternative 
scenario, such as the movement of a 
body during a collision if a seatbelt had 
been worn. The simulation is then 
converted to a graphic animation that 
can be stored on a videotape or a laser 
disc.2° 

Essentially, when opinion testimony 
is involved, a computer-generated il- 
lustration is drawn from an expert’s 
opinion, but with a computer-gener- 
ated simulation, the expert’s opinion 
is drawn from or confirmed by the 
simulation. 


Admissibility of 
Computer Animations 
¢ The Tutorial and the Illustration 

The tutorial and the illustration are 
both forms of demonstrative evidence, 
and although almost no caselaw exists 
on their admissibility, general princi- 
ples involving the use of demonstrative 
evidence should apply. Demonstrative 
evidence includes articles or “things” 
brought into court, as distinguished 
from the assertions of witnesses about 
things.2! Demonstrative evidence has 
no probative force beyond that pro- 
vided by the testimony which it illus- 
trates.22 

All jurisdictions allow the use of 
demonstrative evidence such as maps, 
models, and duplicates to illustrate 
and explain oral testimony.?° In Flor- 
ida, courts have also admitted as demon- 
strative evidence photographs of acci- 
dent scenes taken some time after the 
actual event?4 and posed photographs 
purporting to represent an accident 
scene.25 These types of illustrative evi- 
dence are admitted when a sufficient 
number of important factors have been 
duplicated so that the probative value 
of the evidence is not outweighed by its 
prejudicial effect.26 

An animation which is a tutorial 
should be admitted with little difficulty 
if it is relevant and if it is authenti- 
cated by an expert.2”? In many cases, 
admissibility will be aided by the fact 
that the principle or operation in ques- 
tion is not in dispute. 

An animation used to illustrate testi- 
mony should be only slightly more 
difficult to admit. The illustration is 
simply a visual aid, like a chart or a 
diagram, and should be admitted on 
the same basis as those types of demon- 
strative evidence. Only one reported 
decision deals with the admissibility 
of a computer-generated illustration. 
In People v. McHugh, 476 N.Y.S. 2d 
721 (N.Y. Sup. Ct. 1984), a criminal 
case, a computer animation of a car 
accident was prepared by the defen- 
dant. Factually, the McHugh case ap- 
pears to involve an illustration, as 
opposed to a simulation. In describing 
the evidence, the court stated that 
defendant’s accident reconstruction ex- 
pert “prepared a report which contains 
the defense’s version of the crash. The 
essence of the report has been fed to a 
computer by means of a program. The 
result is a graphic presentation of one 
and one-half minutes duration.”28 


Animation courtesy of FTI Corporation, San Francisco, CA 


This still is from an animation prepared for use in 
a product liability action rising from a Utah coal 
mine fire in which 28 miners were killed. The fire 
occurred when an air compressor ignited. One 
animation showed the layout of the mine, the spread 
of the fire and the locations of the miners who died. 
Another animation showed the operation of the 

air compressor, and a third animation showed the 


ignition of the compressor. 
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The court held that the computer 
animation evidence was admissible, 
analogizing it to a chart or a diagram. 
The court stated: “Whether a diagram 
is hand drawn or mechanically drawn 
by means of a computer is of no impor- 
tance .... A computer is not a gim- 
mick and the court should not be shy 
about its use, when proper. Computers 
are simply mechanical tools—receiving 
information and acting on instructions 
at lightning speed. When the results 
are useful, they should be accepted, 
when confusing, they should be re- 
jected.”29 

In McHugh, the court established 
three criteria for the admissibility of 
an animated illustration as demonstra- 
tive evidence. It must 1) be relevant to 
an issue in the case; 2) fairly and 
accurately reflect the testimony; and 
3) aid the jury’s understanding of the 
issues. 

These same standards for admissi- 
bility should apply to an animated 
illustration under the Florida Evidence 
Code, and the admissibility will be 
bootstrapped to the admissibility of the 
testimony which it illustrates. If the 
testimony is relevant and will assist 
the trier of fact, then obviously the 
same is true of an animation 
illustrating that testimony. In addi- 
tion, the authentication requirement 
of §90.901 of the Florida Evidence Code 
is satisfied “by evidence sufficient to 
support a finding that the matter in 
question is what its proponent claims.” 
To meet that requirement an expert 
should be prepared to testify that the 
illustration is what it purports to be, 
i.e., an accurate depiction of the ex- 
pert’s opinion or lay testimony as to 
how an event occurred. 

This does not mean that an illustra- 
tion is automatically admissible simply 
because an expert “vouches” for its 
accuracy. The illustration must accu- 
rately depict the testimony presented 
and it must also fairly represent the 
scene in question. Opposing counsel 
should verify that the animation pro- 
gram in question is accurate and that 
it was properly applied to the facts or 
opinions presented in the case.29 In 
addition, the animation may be objec- 
tionable because of the input data. 

If the illustration misleads rather 
than enlightens the jury, it should be 
excluded as being unfairly prejudicial. 
If, for instance, the issue in an accident 
case is whether the driver of a vehicle 
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Florida courts have 
consistently 
recognized the 
admissibility of 
filmed reenactments 
and the 
admissibility of 
expert testimony 
based on 
experimental staged 
reenactments 


had an adequate opportunity to see 
another vehicle and avoid an accident, 
then the animation should show the 
event from the perspective of the driver. 
If an overhead perspective is offered, 
which would give the jurors a better 
perspective on the event than the driver 
had, then the animation might be very 
misleading and could properly be ex- 
cluded on that basis. 
¢ The Simulation 

A simulation may be offered to sup- 
ply missing elements of an event which 
were calculated by a computer, such 
as the speed of an automobile involved 
in a collision. In addition, simulations 
are sometimes offered to independently 
confirm an expert’s already formed 
opinion. No reported decisions set forth 
detailed guidelines for admissibility of 
a computer-simulated recreation of an 
accident or a crime. Computer simula- 
tions which reconstruct an accident are 
essentially a modern version of reen- 
actments of accidents or crimes. Flor- 
ida courts have consistently recognized 
the admissibility of filmed reenact- 
ments and the admissibility of expert 
testimony based on experimental staged 
reenactments.?! Because a computer 
simulation program actually makes cal- 
culations and supplies missing data, 
the standards for admissibility and the 
type of authentication required will 
necessarily be greater than those in- 
volved with an illustration. Because 
the simulation is more than just an 
illustration of testimony, it is not sim- 
ply demonstrative, but also substan- 
tive evidence. In essence, the propo- 
nent will have to “qualify” the computer- 
generated simulation in a manner simi- 


lar to qualifying an expert witness. 

At the outset, it should be noted that 
in Florida the first hurdle the propo- 
nent may have to clear with a simula- 
tion is meeting the test for admissibility 
of “novel scientific evidence” set forth 
by the U.S. Court of Appeals for the 
District of Columbia in Frye v. United 
States, 293 F. 1013, 1014 (D.C. Cir. 
1923). The U.S. Supreme Court re- 
cently rejected the Frye test in cases 
to which the Federal Rules of Evidence 
apply.32 A majority of states, including 
Florida, have adopted the Frye test.38 
The Florida Supreme Court followed 
Frye in a 1989 case involving hypnoti- 
cally refreshed testimony.*4 While it is 
anticipated that many state courts will 
now reject Frye, until that happens in 
Florida the proponent of an animated 
simulation should be prepared to meet 
the Frye test. 

In Frye, the court held that, with 
“novel scientific evidence,” it must be 
shown that the underlying scientific 
principle is “sufficiently established to 
have gained general acceptance in the 
particular field in which it belongs.”35 
The court stated: “Just when a scien- 
tific principle or discovery crosses the 
line between the experimental and de- 
monstrable stages is difficult to define. 
Somewhere in this twilight zone the 
evidential force of the principle must 
be recognized, and while courts will go 
a long way in admitting expert testi- 
mony deduced from a well-recognized 
scientific principle or discovery, the 
thing from which the deduction is made 
must be sufficiently established to have 
gained general acceptance in the par- 
ticular field in which it belongs.”6 

In two cases, Schaeffer v. General 
Motors Corp., 372 Mass. 171, 360 N.E. 
2d 1062 (1977), and Starr v. Campos, 
134 Ariz. 254, 655 P.2d 794 (Ariz. App. 
1982), state appellate courts held that 
a trial court improperly admitted com- 
puter simulations of accident because 
the trial court failed to conduct a Frye 
hearing prior to admission. In Starr v. 
Campos, an automobile accident case, 
the court held that if computer simula- 
tion evidence was offered at a second 
trial, the trial court should conduct a 
hearing outside the presence of the 
jury to determine “whether the proce- 
dure used to obtain the evidence is 
generally accepted among scientists in 
relevant fields, including accident re- 
construction and automotive engineer- 
ing.” The court ruled that in making 


that determination, the trial court “may 
take judicial notice of the ability of a 
properly programmed computer to per- 
form mathematical computation and 
of the general acceptance of the under- 
lying principle of the method, the law 
of conservation of linear momentum. 
It will only be necessary to determine 
whether those of sufficient training 
and experience to judge are in general 
agreement that the program properly 
applies that principle (and any other 
it may involve) to automobile colli- 
sions.”37 

The proponent of a computer simula- 
tion in a Florida court must, therefore, 
be prepared to present an expert wit- 
ness who can testify that the program 
used to create the simulation is “suffi- 
ciently established to have gained gen- 
eral acceptance in the field in which it 
belongs.” It is not sufficient to present 
an expert or experts who will simply 
testify that the simulation process is 
valid. The testimony must go beyond 
that and show general acceptance in 
the relevant scientific community.%8 
Even under the strict Frye standard, a 
simulation should still be admitted if 
it is shown that the simulation in 
question is based upon theories long 
recognized under the laws of physics.*9 
No court has excluded a simulation 
under Frye; instead the decisions man- 
date a hearing to determine if the 
simulations satisfy the requirements 
of Frye.4° 

In a handful of decisions from juris- 
dictions which apparently do not follow 
Frye, courts have permitted the intro- 
duction of computer simulations or 
expert testimony based on simulations. 
In Deffinbaugh v. Ohio Turnpike Com- 
mission, 588 N.E. 2d 189, 67 Ohio 
App.3d 692 (Ohio App. 1990), the court 
upheld the admissibility of computer 
reconstructions by applying a relevancy/ 
balancing test. In that case the defen- 
dant’s accident reconstructionist pre- 
pared two computer-generated re- 
constructions, the printouts of which 
were admitted into evidence. The first 
reconstruction represented the expert’s 
opinion of how the accident occurred. 
The second was offered to show that if 
the accident happened in the way plain- 
tiffs expert claimed, then one of the 
vehicles involved would have come to 
rest in a different place. The appellate 
court upheld the admissibility of the 
reconstructions and stated that the 
computer simulation assisted the trier 


of fact to determine how the accident 
occurred. The record showed that the 
plaintiffs knew through discovery that 
the computer simulations would be 
introduced at trial and had an ade- 
quate opportunity to cross-examine the 
expert about his qualifications and the 
computer system. 

In Petrove v. Grand Trunk Western 
Railroad Co., 436 N.W. 2d 733 (Mich. 
App. 1989), an expert testified based 
on a computer-generated accident simu- 
lation. The only point regarding this 
issue raised on appeal was that the 
witness was not qualified as an expert 
in train and auto collisions and that 
he lacked a proper foundation to justify 
his conclusions. The appellate court 
found that the expert was qualified 
when he held a bachelor’s degree in 
civil engineering and a doctorate in 
applied mechanics, when he operated 
a company involved in computer- 
generated accident reconstructions, and 
when he published articles and lec- 
tured on the use of computers in acci- 
dent reconstruction. 

In Perma Research and Development 


v. Singer Co., 542 F.2d 111 (2d Cir.), 
cert. denied, 429 U.S. 987 (1976), the 
court upheld the trial court’s admission 
of expert testimony based on computer 
simulations in a patent case. Singer’s 
only objection to the introduction of the 
testimony was that it had not been 
given the underlying data and com- 
puter programs prior to trial and, there- 
fore, did not have an adequate basis for 
cross-examination. The Second Circuit 
ruled that, while it might have been a 
better practice to furnish the simula- 
tions and underlying data prior to 
trial, there was no error in allowing 
the experts to testify based on the 
computer simulations because the re- 
cord did not show that Singer lacked 
an adequate basis to cross-examine 
Perma’s expert witnesses during trial. 
In a vigorous and oft-cited dissent 
in the Perma case, Judge Van Graf- 
feiland pointed out many of the con- 
cerns that have subsequently been 
raised by parties objecting to the ad- 
mission of simulations, stating: 


Although the computer has tremendous po- 
tential for improving our system of justice 
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by generating more meaningful evidence 
than was previously available, it presents 
a real danger of being the vehicle of intro- 
ducing erroneous, misleading, or unreliable 
evidence. The possibility of an undetected 
error in computer-generated evidence is a 
function of many factors: the underlying 
data may be hearsay; errors may be intro- 
duced in any one of several stages of proc- 
essing; the computer might be erroneously 
programmed, programmed to permit an 
error to go undetected, or programmed to 
introduce error into the data; and the com- 
puter may inaccurately display the data or 
display it in a biased manner.*! 


With the increased use of simula- 
tions in recent years, the objections to 
their use have become more specific, 
and the proponent of a simulation 
must be prepared to overcome each of 
those objections. 

As with an animation that is a 
tutorial or an illustration, the propo- 
nent of a simulation will have to show 
that the animation is relevant and that 
it will assist the trier of fact. Pursuant 
to F.S. §90.401 (1991), relevant evi- 
dence is any “evidence tending to prove 
or disprove a material fact.” If the 
simulation recreates the crucial event 
upon which a lawsuit is based, and the 
simulation takes into account all cru- 
cial factors present when an incident 
occurred, then the simulation should 
be considered relevant.4? Pursuant to 
§90.403 of the Florida Evidence Code, 
relevant evidence is inadmissible “if its 
probative value is substantially out- 
weighed by the danger of unfair preju- 
dice, confusion of issues, misleading 
the jury, or needless presentation of 
cumulative evidence.” While the pro- 
ponent of a simulation may have an 
advantage over an opponent who does 
not present similar evidence, simula- 
tions cannot be considered prejudicial 
per se. By analogy, no court has ever 
held that videotaped reenactments of 
an accident are unfairly prejudicial 
simply because they may have a greater 
impact on the jury than testimony or 
documentary exhibits.** If the simula- 
tion is reliable, then it should not be 
considered unfairly prejudicial. In ad- 
dition, when the case involves complex 
or disputed factual issues, it should be 
relatively easy to show that the anima- 
tion will assist the trier of fact. 

The careful practitioner must, how- 
ever, be prepared to anthenticate the 
proffered simulation in a number of 
ways. Section 90.901 of the Florida 
Evidence Code provides that “authen- 
tication or identification of evidence is 
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required as a condition precedent to its 
admissibility. The requirements of this 
section are satisfied by evidence suffi- 
cient to support a finding that the 
matter in question is what its propo- 
nent claims.” It must, therefore, be 
shown that the simulation is a fair and 
accurate reconstruction of the event in 
question. Evidence may be authenti- 
cated by the testimony of a witness 
with personal knowledge of facts that 
are sufficient to authenticate the evi- 
dence.** It will thus be necessary to 
establish the credentials of the com- 
puter animator, to authenticate the 
computer hardware and software, to 
show the accuracy of the input data, 
to verify the accuracy of the animation 
calculations, and to demonstrate the 
accuracy of the media used to present 
the animation.*® 

The computer animator should have 
adequate credentials and experience 
to be able to testify about the accuracy 
of the computer image and should be 
able to describe the animation pro- 
cess.46 The computer hardware should 
be commercially available and accepted 
by experts in engineering or accident 
reconstruction.47 Some commentators 
have suggested that a court should 
take judicial notice of the accuracy of 
“brand name” hardware.*® The com- 
puter software should also be commer- 
cially available and accepted by ex- 
perts in engineering or accident 
reconstruction.‘9 If the software is cus- 
tom designed, then testimony regard- 
ing its accuracy may be presented in 
two ways.°° First, the programmer 
could testify, but that may raise 
problems if the programmer was un- 
available.5! Alternatively, a person fa- 
miliar with the use of the program, its 
operation, and its results could testify 
as to the software’s reliability.52 

In order to authenticate the input 
data, the proponent of an animation 
should be able to show the source and 
accuracy of the data that was input. 
At this point, the familiar computer 
axiom “Garbage in, garbage out” ap- 
plies. The proponent should also be 
prepared to overcome hearsay objec- 
tions to the data, pursuant to §§90.801 
and 90.802 of the Florida Evidence 
Code.53 Because a simulation is offered 
as substantive (not just demonstrative) 
evidence, it is offered to prove the truth 
of the matter asserted, and is, there- 
fore, subject to the hearsay rule.** It 
could, however, be argued that com- 


puter simulations are analogous to 
expert testimony, and pursuant to 
§90.704 of the Florida Evidence Code, 
“filf the facts or data are of a type 
reasonably relied upon by experts in 
the subject to support the opinion ex- 
pressed, the facts or data need not be 
admissible in evidence.” If an expert, 
such as an accident reconstructionist, 
testifies that the underlying data is the 
type reasonably relied upon by experts 
in the field, then the hearsay problem 
may be avoided.55 In addition, the 
input data will often fall within excep- 
tions to the hearsay rule, such as the 
business records exception set forth in 
§90.803(6) and the public records ex- 
ception set forth in §90.803(8). 

The proponent of the simulation 
should also be able to show the accu- 
racy of the computer animation by 
demonstrating that the animation was 
checked by hand calculations or bench- 
mark tests.°© The simulation program 
should contain verification procedures 
and safeguards to eliminate errors at 
each step in the processing.*” Finally, 
the proponent of a simulation should 
be able to show the accuracy of the 
presentation media by presenting tes- 
timony that there is minimal distortion 
in the videotaping process.*® 


Computer Animations 
in the Jury Room 

There is no discussion in any re- 
ported decision as to whether anima- 
tions may be viewed in the jury room 
during deliberations. Before a jury 
would be permitted to view any type 
of evidence during deliberations, it must 
be formally admitted into evidence. 
Because demonstrative evidence offered 
purely for purposes of illustration is 
not considered “substantive” evidence, 
courts in some jurisdictions have held 
that illustrative exhibits may not be 
formally admitted into evidence.®9 Flor- 
ida, however, appears to follow the 
majority view that illustrative exhibits 
are admissible in evidence.69 Anima- 
tions which are tutorials and illustra- 
tions should, therefore, be formally 
admitted into evidence. 

An animated computer simulation 
is not merely demonstrative evidence. 
Because a simulation uses a computer 
program to reconstruct an event, the 
simulation is also substantive evidence, 
probative of “what happened” during 
the event in question.6! Assuming a 
proper foundation is laid, an animated 


os 


computer simulation should be admis- 
sible as both substantive and demon- 
strative evidence. 

Once demonstrative evidence is for- 
mally admitted, the majority view is 
that its use in the jury room is subject 
to the discretionary control of the trial 
judge.®2 In Florida, the Rules of Crimi- 
nal Procedure provide that, “the court 
may permit the jury, upon retiring for 
deliberations, to take to the jury room 

. all things received in evidence 
other than depositions.”63 Caselaw pro- 
vides for a similar rule in civil cases.®4 

In regard to animated simulations, 
which are substantive evidence, it may 
be error under certain circumstances 
to exclude the animations from the 
jury room. In a recent case, the Fourth 
District Court of Appeal ruled that it 
was an abuse of discretion to fail to 
send MRI scans to the jury, when the 
scans were referred to by expert wit- 
nesses and the scans were the only 
physical evidence of the nature and 
extent of plaintiff's injuries. The court 
found that when coupled with the trial 
court’s statement to the jury that it 
would get all the evidence, the infer- 
ence to be drawn from failing to send 
the MRI scans to the jury was that the 
scans were not to be considered evi- 
dence in the case. Based on that preju- 
dicial error, the court reversed for a 
new trial. 


Practical Considerations 
to Aid Admissibility 

Because of the expense involved in 
the preparation of an animation, and 
because the use of computer anima- 
tions at trial is relatively new, the 
practitioner should take all precau- 
tions to ensure that an adequate foun- 
dation is laid for admissibility of the 
animation at trial. It is best to disclose 
the planned use of the animation to 
opposing counsel well in advance of 
trial. The proponent of an animation 
may request a Frye hearing and raise 
the issue of admissibility by a motion 
in limine.® In addition, some courts 
and commentators have suggested that 
computer simulations and underlying 
data be exchanged before trial so that 
opponents may become familiar with 
them for cross-examination.® In addi- 
tion, furnishing opposing counsel with 
the animation prior to trial may be an 
effective tool in encouraging settle- 
ment negotiations. As the use of com- 
puter animations becomes more widely 


known, and as the cost of preparing the 
animations continues to decrease, the 
animations will become more commonly 
used in litigation. If the practitioner 
lays a careful foundation, then all forms 
of animation, including the tutorial, 
the illustration, and the simulation, 
should be admissible at trial. 
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Florida’s New 
Antidisparagement 
Ethics Rule 


What Is Its Scope? 


ith the adoption of 

changes in ethics rules 

on July 1, 1993, Flor- 

ida will directly pro- 
hibit attorneys from engaging in cer- 
tain types of disparaging, humiliating, 
or discriminatory acts.! The new rules 
stop short of regulating the employ- 
ment practices of lawyers,? but in 
many other respects they directly pro- 
hibit a wide array of disparaging acts 
by attorneys and judges. Yet the lan- 
guage of the rules leaves a number of 
issues unclear, potentially causing 
problems in the day-to-day business of 
the law. This article will examine the 
probable scope of the obligation that 
will be imposed on Florida lawyers and 
judges when the amended rules take 
effect January 1, 1994.3 


by Robert Craig Waters 


New Rule 4-8.4(d) 

The amendments apply to existing 
Rule Regulating The Florida Bar 4- 
8.4(d), which previously applied only 
to “conduct prejudicial to the adminis- 
tration of justice.” Below, the rule is 
reproduced with its new additions in 
italics: 


A lawyer shall not: 


(d) engage in conduct in connection with 
the practice of law that is prejudicial to the 
administration of justice, including to know- 
ingly, or through callous indifference, dis- 
parage, humiliate, or discriminate against 
litigants, jurors, witnesses, court personnel, 
or other lawyers on any basis, including, but 
not limited to, on account of race, ethnicity, 
gender, religion, national origin, disability, 
marital status, sexual orientation, age, socio- 
economic status, employment, or physical 
characteristic{.]4 
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The amendments have four broad 
effects. First, they suggest—perhaps 
erroneously in some cases—that the 
conduct in question is not prohibited 
by the rule unless it arises “in connec- 
tion with the practice of law.” Second, 
they establish that the rule reaches 
conduct that may disparage, humili- 
ate, or discriminate on “any basis.” 
Third, they provide a scienter element 
that is met when the conduct is com- 
mitted “knowingly, or through callous 
indifference.” And fourth, they provide 
a listing of 12 reasons for conduct that 
specifically are prohibited. 

1) “In Connection with the Practice 
of Law.” Until studied in greater depth, 
the first of these effects would seem to 
modify even that portion of the rule 
predating the amendments. Previously, 
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the rule applied to any conduct prejudi- 
cial to the administration of justice. 
At first blush, the new amendments 
now appear to impose a requirement 
that all such acts must arise from the 
practice of law. This is an unsatisfying 
possibility, because it effectively would 
render the rule inapplicable to attor- 
neys who do not practice law, such as 
judges and certain governmental law- 
yers. 

However, the text of the opinion 
adopting the new rule as well as the 
official commentary suggests that this 
is not the true intent. The rule appar- 
ently continues to prohibit a// conduct 
prejudicial to the administration of 
justice whether or not done in connec- 
tion with the practice of law.5 In addi- 
tion, the new rule now will reach 
conduct that disparages, humiliates, 
or discriminates on “any basis” pro- 
vided the conduct also was “in connec- 
tion with the practice of law.”6 

The opinion adopting the rule ex- 
plains that this last limitation was 
necessary “to ensure that the First 
Amendment rights of lawyers are not 
unduly burdened.” Thus, the rule does 


not prohibit attorneys from arranging 
their nonprofessional lives in a way 
that excludes or shows disagreement 
with certain classes of people, to the 
extent permitted by law. This could 
include disagreements based on moral- 
ity, religion, or personal rectitude. How- 
ever, pointless bias shown during pro- 
fessional activities could violate the 
new rule if based on similar factors. 

2) “Any Basis.” The rule’s second 
broad effect undoubtedly opens the 
greatest number of pitfalls for lawyers. 
The new rule says merely that dispar- 
aging, humiliating, or discriminatory 
acts are unethical if motivated by “any 
basis.” The official commentary adds 
only that “[t]he proscription extends to 
any characteristic or status that is not 
relevant to the proof of any legal or 
factual issue in dispute.”® The word 
“extends,” while unclear, could be con- 
strued not as a statement of limitation 
but of inclusion. If so, then it remains 
to be seen exactly how the expansive 
phrase “any basis” will be limited so it 
can survive a constitutional challenge 
based on vagueness or overbreadth. 

Presumably a narrowing construc- 
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tion of some kind will be necessary if 
the rule is to be enforceable. One 
obvious possibility would be to con- 
strue the commentary as an express 
limitation upon the rule rather than 
as a statement of inclusion—a result 
that would seem supportable in light 
of the ambiguous language used. Un- 
der that construction the phrase “any 
basis” would reach only conduct in 
connection with the practice of law 
that disparages, humiliates, or dis- 
criminates based on any characteristic 
or status irrelevant to the proof of any 
legal or factual issue in dispute.9 

Yet even this construction may have 
a potential to cause some problems. 
For example, a defense attorney in a 
rape trial conceivably could run afoul 
of the rule by attempting to impugn 
the chastity of the alleged victim, at 
least if the courts ultimately find such 
information irrelevant. Rape victim evi- 
dence sometimes may be inadmissible; 
but the point frequently is arguable, 
and sometimes the constitution itself 
actually mandates that such evidence 
be heard.!° Other situations also may 
exist in which attorneys could be forced 
to be less than zealous in representing 
clients or else risk disparaging a third 
party on some “basis” prohibited by the 
new rule. 

For this reason, Florida Bar discipli- 
nary authorities may be inclined to 
create some exceptions or defenses to 
a charge of violating the rule. One 
especially might be appropriate when 
an attorney can demonstrate that the 
applicable disciplinary rules effectively 
required two or more inconsistent 
modes of conduct and the attorney in 
good faith opted for the mode most 
consistent with the client’s interests. 
It would seem incongruous to disci- 
pline an attorney for trying to advance 
the client’s interests through good- 
faith means that, while perhaps unsuc- 
cessful, nevertheless were based on a 
legitimate interpretation of or argu- 
ment for refining existing law. 

3) “Knowingly, or Through Callous 
Indifference.” In its third broad effect, 
the rule also imposes a scienter ele- 
ment: The conduct must be committed 
“knowingly, or through callous indif- 
ference.” This would appear to be the 
equivalent of intentional or seriously 
reckless conduct. An unintentional dis- 
paragement, for example, might offend 
the rule if the attorney in question 
exhibited callous indifference, but a 


mere oversight or mindless faux pas 
would not. Again, some type of limita- 
tion may be necessary here so that the 
rule does not sweep too broadly. This 
especially may be true when the mis- 
conduct was relatively minor and the 
attorney readily admitted error and 
made amends as fully as possible. 

Of course, one way of dealing with 
minor misconduct under the new rule 
is by resort to the Florida Standards 
for Imposing Lawyer Sanctions.'! The 
sanctions provide for gradations of dis- 
cipline based largely on the serious- 
ness of injury to the victim, selfishness 
of the attorney’s motive, and degree to 
which the offense reflects adversely on 
the lawyer’s fitness, among other fac- 
tors. Thus, minor offenses under the 
new rule might warrant only a private 
reprimand or “admonishment,’ while 
for other breaches the discipline could 
be graded more seriously according to 
the nature of the misconduct. 

Scienter undoubtedly is a major fac- 
tor in determining the offense’s sev- 
erity. However, one caveat deserves 
emphasis. The scienter language of the 
rule does not suggest that the attor- 
ney’s knowledge about the victim’s 
status must be objectively truthful. It 
appears sufficient that the attorney 
merely believed that the victim had 
such a status, even if the attorney in 
fact was mistaken. All that is required 
is that the behavior be motivated by a 
perceived status, true or not. 

4) The 12 Reasons. The fourth effect 
of the new rule is that it specifies 12 
factors that always are reached by the 
new rule if they are the underlying 
motive for the misconduct. They are 
race, ethnicity, gender, religion, na- 
tional origin, disability, marital status, 
sexual orientation, age, socioeconomic 
status, employment, or physical 
characteristic. All 12 involve particular 
kinds of status, yet (with a single 
partial exception) the rule does not 
define the scope of each status. 

Status such as race and gender may 
be fairly easily defined by reference to 
the well-established body of civil rights 
laws. Others may be more trouble- 
some. “Sexual orientation,” for example, 
could be taken to include a wide array 
of sexual behavior; but such a construc- 
tion would conflict with the rule’s focus 
on status-based disparagement. Accord- 
ingly, the better construction would 
restrict “sexual orientation” to the 


status of being heterosexual, bisexual, 
or homosexual.!? In this light, the rule 
probably would not encompass sexual 
conduct that is genuinely relevant to 
some legal question in issue, such as 
the commission of rape in a sexual 
battery trial. 

The only term in the rule with a 
semblance of a definition is “disabil- 
ity.” On this point, the opinion adopt- 
ing the new rule says that disability 
includes at least the traditional con- 
cept of “handicap”; and the opinion 
goes on to cite to a judicial discussion 
of the federal Americans with Disabili- 
ties Act (ADA).!8 This suggests a 
definition consistent with that used in 
the ADA!4 and in Florida handicap- 
discrimination laws.!5 Such a defini- 
tion could include not merely traditional 
physical disabilities but also the fact 
or perception that a person is a recover- 
ing substance abuser, has suffered 
mental illness, or is infected with the 
AIDS virus.!¢ 


Problems with Enforcement 
The Florida Bar and its governing 


authorities have come under criticism 
for allegedly trying to establish stan- 
dards of political correctness. Some of 
the language of the new rule may 
subject it to similar accusations, per- 
haps undeservedly. If anything, the 
new rule has gone to great pains to 
avoid being a purely content-based 
classification of expressive conduct. It 
did so by attempting to regulate all 
disparaging, humiliating, or discrimi- 
natory conduct based on irrelevant 
factors associated with any kind of 
status. Thus, the new rule actually is 
a prohibition against abusive conduct 
generally. 

Those inclined to grumble about the 
new rule should consider the often 
abysmal public image attorneys have, 
based perhaps unfairly on the excesses 
of a few. One recent statewide news 
article, for example, reported a Florida 
attorney calling jurors “lobotomized 
zombies” and labeling his courtroom 
opponents as “maggots” and “poor ex- 
cuses for human beings.”!7 Zealous 
advocacy may be required by the ethics 
code, but there are limits even to zeal. 
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More than a few Florida lawyers have 
lost sight of those limits. The new rule 
is an obvious attempt to correct a 
problem already getting out of hand. 

However, the devil is in the details, 
and the most troublesome details are 
standards for enforcement. In appear- 
ing to sweep so broadly, the new rule 
now has subjected itself to a possible 
challenge based on vagueness or over- 
breadth, particularly with respect to 
the prohibition against disparaging con- 
duct “on any basis.” There also is the 
problem of developing a method of 
policing the rule that will not lead to 
abuse; and if such a method is not 
found, then the rule may be challenged 
on that basis or simply be abandoned 
for lack of support in Florida’s legal 
community. 

For these reasons, the amended rule 
probably should be limited through 
devices similar to those suggested in 
this article, including appropriate “good- 
faith” exceptions or defenses and a 
thoughtful effort to ensure that minor 
infractions are not overpunished. The 
rule clearly should apply most vigor- 
ously when intended effect or result of 
the misconduct was prejudice to the 
administration of justice by injecting 
bigotry into the law’s operation. This 
was one purpose for which the pre- 
amendment rule initially was included 
in the ethics code and presumably is 
the major purpose underlying the new 
amendments. 

There clearly will be other proper 
applications as well; but any attempt 
to stretch the rule’s already broad 
language to reach triviai and harmless 
conduct should be avoided. This is a 
rule that could be abused or misap- 
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plied, and thus it is in need of limits 
beyond those apparent in a first read- 
ing. If the rule is allowed to become 
more and more inclusive, it also will 
tend to become more constitutionally 
suspect and more arbitrarily enforced. 
Whatever the case, an evolutionary 
development of the rule seems un- 
avoidable, either for the better or for 
the worse. Its scope and continued 
viability therefore must depend on the 
foresight and restraint of those who 
enforce it. (0 


! The Florida Bar Re: Amendments to 
Rules Regulating The Florida Bar, No. 
81,010 (Fla. July 1, 1993), slip op. 

2 It is possible to read the new “antidis- 
paragement” rule as applying, for example, 
to acts by a partner that humiliate an 
associate based on some personal attribute 
of the latter. However, from the language 
of the opinion adopting the rule, it appears 
that employment practices of all descrip- 
tions are not covered, including the hypo- 
thetical offered here. See id. at 6-7. 

3 Id. at 7. 

4 Td. at 5. 

5 See id. at 4 (“the amendment should 
preclude conduct prejudicial to the adminis- 
tration of justice”); id. at 11 (“this rule 
proscribes conduct that is prejudicial to the 
administration of justice”). Any other inter- 
pretation also would mean that the rule 
never would be applicable to licensed attor- 
neys who do not practice law, such as judges 
and some governmental workers. 

6 Td. at 4, 11. 

7 Id. at 4. 

8 Id. at 11 (emphasis added). 

®Conduct motivated by any of the 12 
statuses discussed in this article obviously 
would be included. In effect, the 12 are 
particular kinds of conduct motivated by 
“any basis.” 

10 F.g., Lewis v. State, 591 So. 2d 922 (Fla. 
1991); see generally Fia. Star. §794.022 
(1991). 

11 FLoripA Ru.es oF Court (State) 937 
(West 1993). 

12 At the time this article was being 
prepared, a political action committee was 
circulating a petition to place on the Novem- 
ber 1994 ballot a proposed constitutional 
amendment. The amendment would restrict 
the state’s ability to prohibit certain kinds 
of discriminatory practices, including those 
based on sexual orientation. The probable 
impact of this amendment (should it be 
approved) on the new ethics rule discussed 
here lies beyond the scope of this article. 

13 The Florida Bar Re: Amendments to 
Rules Regulating The Florida Bar, No. 
81,010 (Fla. July 1, 1993), slip op. at 5 
(citing Godwin v. State, 593 So. 2d 211, 214 
n.1 (Fla. 1992) (Kogan, J., concurring in 
part, dissenting in part)). 

14See 42 U.S.C. §12102(2) (1990). The 
definition is: with respect to an individual— 

“(A) a physical or mental impairment 
that substantially limits one or more of the 


major life activities of such individual; 
(B) arecord of such an impairment; or 
(C) being regarded as having such an 

impairment.” 

Id 


15 F.g., Star. §§760.01-.60 (1991). 

16Thus, the new rule now appears to 
prohibit discriminatory or disparaging acts 
based on unfounded AIDS-related concerns, 
which sometimes have occurred in Florida. 
See R.C. Waters, AIDS in the Legal System, 
65 Fa. B.J. 61 (Jan. 1991). 

17 Insults Land Prosecutor in Hot Water, 
TALLAHASSEE Democrat, July 2, 1992, at 4B, 
col. 1. 
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EFFECTS OF ASSERTING THE 
FirtH AMENDMENT IN CIviIL CASES 


s state and federal prose- 
cutors become more ag- 
gressive in using the 
broad array of legislative 
weapons available to combat crime, 
especially white-collar offenses, and 
as parallel proceedings become more 
common—subjecting individuals and 
businesses to a plethora of concurrent 
criminal, civil, administrative, and regu- 
latory proceedings arising from a com- 
mon transaction or event—assertions 
of the Fifth Amendment will likewise 
occur with greater frequency. Conse- 
quently, attorneys are increasingly con- 
fronted in civil cases with assertions 
of the Fifth Amendment privilege by 
plaintiffs, defendants, and witnesses. 
The purpose of this article is to 
review applicable federal and Florida 
law to enable attorneys to assess more 
intelligently the consequences in civil 
cases of assertions of the Fifth Amend- 
ment privilege against compulsory self- 
incrimination. 


The Fifth Amendment 
Rule 26(c) of the Federal Rules of 
Civil Procedure and Rule 1.280(b)(1) 
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of the Florida Rules of Civil Procedure 
each provide that civil discovery may 
only be had of matters “not privileged.” 
Thus, even broad civil discovery cannot 
reach information protected by the Fifth 
Amendment, provided that the privi- 
lege is timely asserted and not other- 
wise waived.! 

The Fifth Amendment provides that 
“no person ... shall be compelled in 
any criminal case to be a witness 
against himself.” U.S. Const., amend. 
V; see also Fla. Const. art. I, §9. This 
constitutional shield against self- 
incrimination “protects the person. . . 
against being incriminated by his own 
compelled, testimonial communica- 
tions.” Fisher v. United States, 425 
U.S. 391, 409 (1976). 

Nontestimonial acts and communi- 
cations are not protected by the Fifth 
Amendment. Thus the furnishing of 
identifiable physical characteristics pur- 
suant to court order is not violative of 
the privilege against compulsory self- 
incrimination. See, e.g., Doe v. United 
States, 108 S. Ct. 2341 (1988) (com- 
pelled signing of consent form author- 
izing foreign banks to disclose signer’s 
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account records not testimonial); United 
States v. Mara, 410 U.S. 19 (1973) 
(compelled handwriting exemplars non- 
testimonial and thus not violative of 
either Fourth or Fifth Amendments); 
United States v. Dionisio, 410 U.S. 1 
(1973) (compelled voice exemplar not 
testimonial); United States v. Wade, 
388 U.S. 218 (1967) (order to stand in 
line-up not testimonial); United States 
v. Maceo, 873 F.2d 1 (1st Cir. 1989) 
(order to have teeth and gums exam- 
ined nontestimonial); National Treas- 
ury Employees Union v. Von Rabb, 816 
F.2d 170 (5th Cir. 1987) (urine samples 
nontestimonial); In Re: De Jesus Ber- 
rios, 706 F.2d 355 (1st Cir. 1983) 
(compelled production of hair samples 
not testimonial). 

The Fifth Amendment applies only 
to natural persons, not corporations or 
other collective entities. Braswell v. 
United States, 487 U.S. 99 (1988); 
Bellis v. United States, 417 U.S. 85, 
88 (1974). Thus “an individual may not 
invoke his personal Fifth Amendment 
privilege to avoid producing the docu- 
ments of a collective entity that are in 
his custody, even if his production of 
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those documents would prove person- 
ally incriminating.” In Re Grand Jury 
Subpoena Dated Nov. 12, 1991 (David 
Paul), 957 F.2d 807, 809 (11th Cir. 
1992) (citing numerous Supreme Court 
cases). 

The Supreme Court has created, how- 
ever, a constructive “act-of-production” 
immunity for corporate custodians who 
produce subpoenaed records, i.e., while 
the records can be introduced in evi- 
dence, no evidence is admissible that 
a subpoena was served on, and the 
records produced by, the custodian be- 
ing prosecuted. Braswell, 487 U.S. 99. 

Addressing a question left open in 
Braswell, the Fourth Circuit recently 
joined several sister circuits in holding 
that a person who is a sole shareholder, 
director, and officer of a corporation 
cannot claim “act-of-production” immu- 
nity when a subpoena is served requir- 
ing the production of corporate records 
held in the person’s corporate capacity. 
United States v. Stone, 976 F.2d 909 
(4th Cir. 1992). 

But note that an unincorporated sole 
proprietor may make use of Fifth Amend- 
ment protection if subpoenaed to produce 
business records when the act of produc- 
ing them would be incriminating. United 
States v. Doe, 465 U.S. 605, 608 (1984). 

The Fifth Amendment privilege 
against compulsory self-incrimination 
guarantees that the right not to be a 
witness against oneself applies to any 
person who is a witness or a party in 
any proceeding—civil, criminal, or ad- 
ministrative. Maness v. Myers, 419 
U.S. 449, 465 (1975) (Fifth Amend- 
ment privilege can be asserted by a 
person in any proceeding, civil or crimi- 
nal, administrative or judicial, investi- 
gatory or adjudicatory). 


Validly Claiming Privilege 

The privilege only attaches when a 
person’s testimony is both compelled 
and self-incriminating. In Marchetti v. 
United States, 390 U.S. 39 (1968), the 
Court stated that compelled answers 
must pose “substantial and ‘real? and 
not merely trifling or imaginary haz- 
ards of incrimination.” Id. at 53 (cita- 
tion omitted). And in Hoffman v. United 
States, 341 U.S. 479, 486 (1951), the 
Court held that compelled testimony 
is self-incriminating when there is “rea- 
sonable cause” to apprehend that a 
direct answer would support a con- 
viction or provide a link in the chain 
of evidence leading to a conviction. See 


The Court stated 
that compelled 
answers must pose 
“substantial and 
real’ and not merely 
trifling or 
imaginary hazards 
of incrimination” 


also Kastigar v. United States, 406 
U.S. 441, 444-45 (1972) (Fifth Amend- 
ment applies to “disclosures that the 
witness reasonably believes could be 
used [against him] in a criminal prose- 
cution or could lead to other evidence 
that might be so used”). 

The danger of prosecution must be 
“real and appreciable”; a “mere imagi- 
nary possibility” of danger or “a danger 
of an imaginary and unsubstantial 
character” or a “barely possible contin- 
gency” or a “merely remote and naked 
possibility” cannot justify withholding 
evidence under the guise of the Fifth 
Amendment. Mason v. United States, 
244 U.S. 362, 366 (1917). However, a 
trial court cannot require that the 
claimant prove the danger as the claim- 
ant would ordinarily prove other claims 
in court. Rather, applying the above 
standards, the judge must determine 
from all the circumstances whether the 
claimant has reasonable cause to ap- 
prehend a real danger. As guidance in 
resolving such a claim, the Supreme 
Court in Hoffman stated: 

To sustain the privilege, it need only be 
evident from the implications of the ques- 
tion, in the setting in which it is asked, that 
a responsive answer to the question or an 
explanation of why it cannot be answered 
might be dangerous because injurious dis- 
closure could result. The trial judge, in 
appraising the claim, must be governed as 
much by his personal perception of the 


peculiarities of the case as by the facts 
actually in evidence. 


341 U.S. at 486-87 (citation omitted). 
It is within the discretion of the 
presiding judge to determine whether 
a claim of privilege in a particular 
situation is valid. See, e.g., Baker v. 
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Limber, 647 F.2d 912 (9th Cir. 1981) 
(no abuse of discretion when trial judge 
dismissed co-defendant’s counterclaim 
with prejudice, struck his answer and 
affirmative defenses without leave to 
amend, and entered a default judg- 
ment because of failure to support 
assertion of Fifth Amendment privi- 
lege when no danger of incrimination 
was evident from implications of depo- 
sition questions); cf., National Hockey 
League v. Met. Hockey Club, Inc., 427 
U.S. 639 (1976) (no abuse of discretion 
when trial judge, pursuant to Rule 37, 
found flagrant bad faith and willful- 
ness by plaintiff owner of hockey club 
for failing to answer interrogatories 
and dismissed plaintiff's action with 
prejudice; no Fifth Amendment issue 
raised). 

It is insufficient to excuse a witness 
“from answering merely because he 
declares that in so doing he would 
incriminate himself—his say-so does 
not of itself establish the hazard of 
incrimination.” Hoffman, 341 U.S. at 
486. Similarly, a person may not assert 
the Fifth Amendment to protect an- 
other person or entity; the privilege is 
personal to the claimant. Couch uv. 
United States, 409 U.S. 322 (1973). 

Despite these caveats, courts liber- 
ally construe the assertion of the privi- 
lege. The Supreme Court has stated 
that the assertion of the privilege 
should be sustained unless it is “per- 
fectly clear, from a careful consideration 
of all the circumstances in the case, 
that the witness is mistaken and that 
the answer(s) cannot possibly have 
such tendency to incriminate.” 
Hoffman, 341 U.S. at 488. “When a 
witness can demonstrate any possibil- 
ity of prosecution which is more than 
fanciful, he has demonstrated a rea- 
sonable fear of prosecution sufficient 
to meet constitutional muster.” In Re: 
Folding Carton Antitrust Litigation, 
609 F.2d 867, 871 (7th Cir. 1979). 

Assuming that the privilege has been 
validly asserted and not waived, coun- 
sel must confront the next step, i.e., the 
effect on the particular proceeding at 
issue. Fed. R. Civ. P. 37(b)(2) and Fla. 
R. Civ. P. 1.380(b) provide the trial 
judge with a broad range of substan- 
tially identical remedies and sanctions 
from which to choose when a party 
violates a discovery order. These in- 
clude establishing certain facts which 
are in dispute in accordance with the 
claim of the party obtaining the order 
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to compel, prohibiting the disobedient 
party from introducing designated mat- 
ters in evidence, refusing to allow a 
party to support or oppose designated 
claims, striking pleadings in whole or 
in part, staying proceedings, dismiss- 
ing all or part of an action, entering a 
default judgment against the disobedi- 
ent party, and holding a party in con- 
tempt. In addition, the court may as- 
sess fees and costs. 

The following discussion addresses 
the range of remedies and sanctions 
when the Fifth Amendment is asserted 
as an obstacle to discovery by a plain- 
tiff, a defendant, or a witness. 


Plaintiff Invoking the Privilege 
The general rule in both federal and 
state courts is that a party seeking 
relief (whether a plaintiff or a defen- 
dant who files a counterclaim) who 
asserts the Fifth Amendment in refus- 
ing to comply with a discovery request 
of an adversary may expect to have the 
suit dismissed. See, e.g., Baker v. Lim- 
ber, 647 F.2d 912; Minor v. Minor, 240 
So. 2d 301 (Fla. 1970); Awan v. Dept. 
of Revenue, 570 So. 2d 1329 (Fla. 2d 
DCA 1990) (plaintiffs could not use 
Fifth Amendment as a sword to avoid 
discovery since they elected to seek 
affirmative relief by filing the lawsuit); 
Rollins Burdick Hunter of N.Y., Inc. v. 
Euroclassics, Ltd., 502 So. 2d 959 (Fla. 
3d DCA 1987) (Fifth Amendment may 
be used as a shield but not as a sword 
by plaintiff who refuses to comply with 
defendant’s discovery requests). 

In the leading Florida case of Minor 
v. Minor, the plaintiff wife in a divorce 
action refused to answer deposition 
questions relating to the defendant 
husband’s counterclaim of adultery. The 
trial judge ordered the wife to answer 
or suffer dismissal of her complaint. 
The Florida Supreme Court affirmed 
the order and held that the plaintiff 
wife would not be permitted to prose- 
cute her divorce action further if she 
refused to answer the deposition 
questions. 

Whether dismissal is mandated or 
just simply permissible when a plain- 
tiff refuses to supply discovery in reli- 
ance on the Fifth Amendment was at 
issue in Village Inn Restaurant v. Aridi, 
543 So. 2d 778 (Fla. Ist DCA 1989). 
The First DCA cited Minor as standing 
for the proposition that dismissal of a 
suit is permissible where a civil plain- 
tiff refuses to comply with discovery 


by asserting the Fifth Amendment privi- 
lege. The court noted, however, that 
the Florida Supreme Court’s decision 
in Minor was not free from controversy. 
Indeed, the First DCA referred to 
Wehling v. Columbia Broadcasting Sys- 
tem, 608 F.2d 1084 (5th Cir. 1979), 
reh’g denied, 611 F.2d 1026 (1980),? a 
decision involving a libel action against 
CBS in which the federal appeals court 
rejected the rationale of Minor. 

In Wehling, the Fifth Circuit stated 
that dismissing a plaintiff's action with 
prejudice solely because the plaintiff 
exercises the privilege against self- 
incrimination is constitutionally im- 
permissible. While the court recognized 
that a plaintiff does not have an abso- 
lute right to both silence and a lawsuit, 
neither does a defendant have an abso- 
lute right to a dismissal when a plain- 
tiff asserts the privilege against self- 
incrimination. “When plaintiff's silence 
is constitutionally guaranteed, dis- 
missal is appropriate only where other, 
less burdensome, remedies would be 
an ineffective means of preventing 
unfairness to defendant.” Id. at 1088. 
Wehling held that the plaintiff’s asser- 
tion of the privilege during pretrial 
discovery did not automatically require 
dismissal of the action. The Fifth Cir- 
cuit reversed and remanded for the 
trial judge to enter a protective order 
staying further discovery until the crimi- 
nal statute of limitations had run. Id. 
at 1089. In ruling on the petition for 
rehearing, however, the court made 
clear that it would not prevent dis- 
missal of plaintiff's lawsuit if the stay 
was shown to be prejudicial to the 
defendant. Id. at 1027. 

The First DCA attempted to recon- 
cile Minor and Wehling and concluded 
that although Minor allows dismissal 
of a lawsuit when a plaintiff refuses to 
comply with discovery by asserting a 
Fifth Amendment privilege, it does not 
automatically require dismissal. Accor- 
dingly, the court vacated the decision 
of the deputy commissioner in this 
workers’ compensation suit dismissing 
the claimant’s action, and remanded 
the case “for the fashioning of an 
appropriate sanction that will relieve 
prejudice from the [employer/carrier’s] 
defense.” Village Inn Restaurant, 543 
So. 2d at 782; see also Afro-Lecon, Inc. 
v. United States, 820 F.2d 1198 (Fed. 
Cir. 1987) (adopts Wehling analysis 
that balancing should occur between 
invoker’s interest in protecting himself 
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from self-incrimination versus preju- 
dice to adverse party); Black Panther 
Party v. Smith, 661 F.2d 1243, 1270-74 
(D.C. Cir. 1980) (citing Wehling, court 
reversed dismissal of plaintiff's entire 
suit for failure to answer interrogato- 
ries based on fear of self-incrimination, 
finding that trial judge should only 
consider dismissal of entire suit as a 
last resort after less burdensome reme- 
dies have been considered, including 
possibly dismissing only that part of 
suit which relates to the withheld in- 
formation), vacated, 102 S. Ct. 3505 
(1982); Campbell v. Gerrans, 592 F.2d 
1054 (9th Cir. 1979) (distinguished 
between plaintiff's refusal to answer 
any interrogatories and refusal to an- 
swer some interrogatories; applying 
the harsh Rule 37 sanction of dismissal 
should be limited to cases where plain- 
tiff has acted in willful and deliberate 
disregard of reasonable court orders). 
As further evidence of the trend 
away from Minor and toward Wehling, 
the Third DCA reversed a trial judge’s 
dismissal of a defendant’s compulsory 
counterclaim, effectively with preju- 
dice, for refusal to answer deposition 
questions on Fifth Amendment 
grounds. The court suggested that the 
trial judge should have considered stay- 
ing the civil case until completion or 
abandonment of the pending criminal 
action and “should have considered a 
remedy which was not tantamount to 
a denial of the right to assert the 
privilege.” Childs v. Solomon, 18 Fla. 
L. Weekly D790 (Fla. 3d DCA 1993). 


Defendant Invoking 
the Privilege 

When faced with questions in a civil 
suit which may result in answers which 
could incriminate in a criminal action, 
a defendant may invoke the constitu- 
tional right to be free from compelled 
self-incrimination. Because a basic 
tenet of federal constitutional law is 
that one exercising constitutional rights 
cannot be unconstitutionally penalized 
by making the exercise “costly,” 
Spevack v. Klein, 385 U.S. 511, 515 
(1967); Garrity v. New Jersey, 385 U.S. 
493 (1967), the question becomes what 
sanctions can be imposed against a 
defendant who invokes the Fifth Amend- 
ment in a civil case. “As a matter of 
due process, [a default judgment is] not 
to be imposed unless compliance with 
discovery procedures is due to willful- 
ness or bad faith.” Baker v. Limber, 647 


| 


F.2d at 918, citing National Hockey 
League, 427 U.S. 639. 

In American Transport v. Seafirst 
Commercial, 452 So. 2d 1037 (Fla. 4th 
DCA 1984), Seafirst Commercial sued 
American Air Transport, Inc., and 
George Chappell. Defendant Chappell 
refused to respond to a request for 
production and also resisted answering 
deposition questions based on an asser- 
tion of a Fifth Amendment privilege. 
The trial judge denied Seafirst’s mo- 
tion to compel but did prohibit Chap- 
pell from presenting at trial any evi- 
dence or testimony concerning his 
affirmative defenses. 

The Fourth DCA reversed in reliance 
on two earlier cases: Roberts v. Jar- 
dine, 358 So. 2d 588 (Fla. 2d DCA 
1978), and DeLisi v. Bankers Insurance 
Company, 436 So. 2d 1099 (Fla. 4th 
DCA 1983). Roberts held that the trial 
judge improperly entered an order re- 
quiring the defendant (Roberts) to an- 
swer interrogatories and comply with 
discovery on pain of entry of a default 
judgment where he had asserted his 
privilege against self-incrimination. 
The Second DCA did permit, however, 
the imposition of less severe sanctions, 
such as striking Roberts’ testimony. 

In DeLisi, the defendant (DeLisi) 
had invoked his privilege against self- 
incrimination during a deposition. The 
trial court then entered an order strik- 
ing DeLisi’s pleadings and entering a 
default judgment. The Fourth DCA 
reversed, holding that the trial court 
failed to initially determine if DeLisi 
properly invoked the Fifth Amendment 
but, assuming he had, the imposition 
of sanctions could not exceed those 
authorized in Roberts v. Jardine, 358 
So. 2d 1099, i.e., striking defendant’s 
testimony permissible but entering a 
default judgment impermissible. 

After considering these two cases, 
the court in American Transport held 
that when a defendant exercises the 
privilege against self-incrimination, the 
trial court should first determine 
whether it is reasonably possible that 
answers required through discovery 
could lead to a criminal prosecution. If 
the trial court determines that such 
answers could possibly be used as a 
basis for, or in aid of, a criminal 
prosecution, then the sanctions im- 
posed could not exceed those stated in 
Roberts (e.g., striking defendant’s testi- 
mony). See American Transport, 452 
So. 2d at 1039. Since the trial judge 


failed to determine if the privilege was 
validly invoked, and imposed sanctions 
in excess of what was permitted in 
Roberts, the court granted the defen- 
dant’s writ of certiorari. 

The lesson of American Transport is 
that if a defendant refuses to comply 
with discovery on Fifth Amendment 
grounds, sanctions can be imposed, 
which include striking the defendant’s 
testimony, but which cannot be as 
severe as ordering the defendant to 
answer the incriminating questions or 
entering a default. Fed. R. Civ. P. 37(b) 
(2)(B) and Fla. R. Civ. P. 1.380(b)(2)(B) 
also provide that a defendant can be 
precluded from offering proof as to 
those matters relating to the assertion 
of the privilege. See also, Gutierrez- 
Rodriguez Cartagena, 892 F.2d 553 
(1st Cir. 1989) (defendant police officer 
in civil rights action prohibited from 
testifying at trial after asserting Fifth 
Amendment during deposition). 

In a recent pronouncement typifying 
the reluctance of appellate courts to 
allow Fifth Amendment claimants to 
be severely penalized for exercise of a 


constitutional right, the court in Mar- 
tin v. Mennello, 615 So. 2d 877 (Fla. 
5th DCA 1993), held that it was an 
abuse of discretion for the trial judge 
to strike the pleadings and prohibit the 
testimony of a party who filed a motion 
to stay discovery on Fifth Amendment 
grounds and to enter a final judgment 
in favor of the adverse party. The case 
arose out of two separate lawsuits 
which were consolidated for discovery 
only. The Martins were plaintiffs in 
one suit and defendants in the second 
suit. During the discovery phase of the 
litigation, the Martins became the tar- 
gets of a federal criminal investigation 
involving alleged securities violations, 
the same subject matter of the suit 
brought against them by the Mennel- 
los. As a result, the Martins cancelled 
their depositions and filed a motion to 
stay the proceedings or, in the alterna- 
tive, for entry of a protective order 
precluding discovery. The trial court 
struck the Martins’ pleadings and pro- 
hibited their testimony even though 
“such a harsh remedy was not sought, 
nor noticed for hearing by, the [Mennel- 
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los].” The appellate court found that 
the trial judge’s action constituted an 
abuse of discretion, especially in the 
case where the Martins “occupied the 
status of defendants invoking their 
Fifth Amendment right.” Id. 


Stays of Discovery or Trial 

Among the broad range of remedies 
and sanctions which may be employed 
when a party (plaintiff or defendant) 
or witness invokes the Fifth Amend- 
ment is a stay of discovery, trial, or 
both. See generally, S.E.C. v. Dresser 
Industries, 628 F.2d 1368 (D.C. Cir.) 
(en banc), cert. denied, 449 U.S. 993 
(1980) (trial courts have discretion to 
stay civil proceedings because of paral- 
lel criminal proceeding). 

Both federal and state courts recog- 
nize that a trial judge has broad discre- 
tion in granting or denying a stay and 
such action will not be disturbed on 
appeal absent an abuse of discretion. 
See, e.g., Landis v. North American 
Co., 299 U.S. 248, 254-55 (1936); Afro- 
Lecon, Inc. v. United States, 820 F.2d 
1198 (Fed. Cir. 1987); Campbell uv. 
Eastland, 307 F.2d 478 (5th Cir. 1962), 
cert. denied, 371 U.S. 955 (1963); Klein 
v. Royale Group, Lid., 524 So. 2d 1061 
(Fla. 3d DCA 1988). A stay will often 
balance the competing interests of 
protecting a party’s assertion of a con- 
stitutional right while maintaining the 
viability of the lawsuit until the Fifth 
Amendment issue is resolved (e.g., by 
running of the statute of limitations, 
abandonment of the criminal investi- 
gation, dismissal of criminal charges, 
or acquittal). See, e.g., Securities and 
Exchange Com’n v. Rehtorik, 755 F. 
Supp. 1018 (S.D. Fla. 1991) (trial judge 
granted stay to defendant when SEC 
sought accounting of funds received 
from investors when defendant, the 
target of a grand jury investigating 
alleged securities fraud, asserted Fifth 
Amendment, but permitted SEC to 
continue the remainder of its civil case 
and to move for summary judgment as 
to all counts except the accounting); 
Brumfield v. Shelton, 727 F. Supp. 282 
(E.D. La. 1989) (stay of discovery 
granted when defendant in civil case 
was target of criminal investigation 
which paralleled an ongoing civil suit, 
citing Wehling). But see United States 
v. District Council of N.Y. City, 782 F. 
Supp. 920 (S.D. N.Y. 1992) (mere pos- 
sibility of criminal proceedings insuffi- 
cient to warrant granting stay of dis- 
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covery to defendants in civil case). 

Where a stay is likely to cause preju- 
dice, the court retains discretion to lift 
it so as not to penalize the non- 
asserting party and to dismiss the 
claims of the party asserting the privi- 
lege. Wehling, 611 F.2d at 1027. 


Judicial Immunity 

In an attempt to circumvent asser- 
tion of the privilege against compul- 
sory self-incrimination, some resource- 
ful counsel have argued that the trial 
judge should grant immunity to one 
who invokes the privilege. Immunity, 
however, is exclusively an executive 
function and “[nJo court has authority 
to immunize a witness.” Pillsbury Co. 
v. Conboy, 459 U.S. 248, 261 (1983); 
United States v. Gottesman, 724 F.2d 
1517, 1524 (11th Cir. 1984) (there is 
no authority for a judicial grant of 
immunity, even to a witness who pos- 
sesses exculpatory information unavail- 
able from other sources); State v. 
Montgomery, 467 So. 2d 387 (Fla. 3d 
DCA 1985) (trial judge has no inherent 
authority to grant use immunity to a 
defense witness over state’s objection). 

But while federal and Florida courts 
are in agreement that a judge lacks 
discretion to grant immunity, they do 
recognize that in criminal cases a trial 
judge does have the discretion, when 
prosecutorial misconduct violates a de- 
fendant’s constitutional rights, to give 
the prosecutor the choice of either 
granting a defense witness use immu- 
nity or suffering a dismissal of the 
criminal charges. See State v. Montgom- 
ery, 467 So. 2d 387 (discussing federal 
authorities); State v. Nessim, 587 So. 
2d 1343 (Fla. 4th DCA 1991). 


Nonparty Witnesses 

The following two cases illustrate 
situations which can arise when a 
nonparty witness invokes the Fifth 
Amendment. In Pillsbury Co., the trial 
judge held a nonparty deponent in 
contempt for asserting his Fifth Amend- 
ment privilege in response to questions 
which were read verbatim from tran- 
scripts of his previously immunized 
testimony before a grand jury. The 
court of appeals initially affirmed but 
on rehearing en banc it reversed the 
trial judge. The Supreme Court af- 
firmed the court of appeals, ruling that 
a trial judge is without power to compel 
a previously immunized nonparty de- 
ponent to answer questions based on 


the nonparty deponent’s immunized 
grand jury testimony over a valid as- 
sertion of Fifth Amendment rights, 
absent a separate grant of immunity. 
The Court concluded that a previous 
grant of use immunity does not afford 
protection from all self-incriminating 
information which may be disclosed 
by a previously immunized witness 
who is questioned in connection with 
a matter following the witness’ immu- 
nized testimony before a grand jury. 

On the state level, in Kerben uv. 
Intercontinental Bank, 573 So. 2d 976 
(Fla. 5th DCA 1991), the plaintiff (a 
lawyer) sued several banks for alleg- 
edly wrongfully honoring 44 checks he 
claimed were forged and which were 
written on his account by his legal 
assistant. During the course of the 
proceedings, one of the defendant banks 
sought to take the alleged forger’s 
deposition but she repeatedly invoked 
her Fifth Amendment privilege. The 
banks filed a motion to abate the civil 
action, arguing that the alleged forger 
was a key witness in the civil suit and 
that a pending criminal investigation 
against her would cause her to con- 
tinue to assert her Fifth Amendment 
right. The trial judge granted both the 
alleged forger’s motion for a protective 
order and the banks’ motion to abate, 
and held that the witness would not 
be required to testify in the civil case 
until she was no longer subject to 
criminal prosecution. Plaintiff then filed 
a writ of certiorari seeking to quash 
the order of abatement contending it 
caused him irreparable harm. 

The Fifth DCA agreed and granted 
the writ quashing the abatement not- 
ing that the trial judge’s order did not 
simply stay trial of the case for a finite 
period but rather it abated the entire 
action. When a witness is not immedi- 
ately available because of invocation 
of the Fifth Amendment, the court in 
its discretion may order temporary 
relief which might include a stay of 
discovery or a stay of trial for some 
reasonable and finite time. “The least 
intrusive means should be used, how- 
ever, and the plaintiffs need to proceed 
expeditiously must be given weight.” 
Id. at 978 (citation omitted); cf., 
Wehling, 611 F.2d at 1027. 


Adverse Inferences 

In addition to the remedies and sanc- 
tions provided by Fed. R. Civ. P. 37(b) 
and Fla. R. Civ. P. 1.380(b)(2), the trial 


judge may, if the action to proceed 
despite an assertion by a party of the 
Fifth Amendment is allowed, permit 
the trier of fact to draw an adverse 
inference against the asserting party. 
In the leading case of Baxter v. Palmig- 
iano, 425 U.S. 308 (1976), the Court 
observed that this “is consistent with 
the prevailing rule that the Fifth Amend- 
ment does not forbid adverse infer- 
ences against parties to civil actions 
when they refuse to testify in response 
to probative evidence offered against 
them: the Amendment does not pre- 
clude the inference where the privilege 
is claimed by a party to a civil cause.” 
Id. at 318 (emphasis in original) (cita- 
tion omitted); see also United States v. 
A Single Family Residence, 803 F.2d 
625, 629 n.4. (11th Cir. 1986) (trial 
judge properly drew permissible infer- 
ence from corporate representative’s 
failure to testify at deposition that his 
testimony would not have been favor- 
able to corporation’s claim to property); 
Securities and Exchange Com’n v. Rehto- 
rik, 755 F. Supp. 1018.3 

There is an exception to the Baxter 
rule where a person who is a defendant 
in both a civil and a criminal case faces 
the Hobson’s choice of being forced to 
choose between waiving the privilege 
against self-incrimination or losing the 
civil case on summary judgment. Stated 
plainly, “the [exception to the] rule 
applies when the invocation of the 
privilege would result in ‘automatic 
entry of summary judgment’” (citation 
omitted). United States v. Premises 
Located at Route 13, 946 F.2d 749, 756 
(11th Cir. 1991) (case remanded to trial 
court to determine if claimants in for- 
feiture action would be in a position to 
rebut probable cause without having 
to testify). 

In addition to permitting an adverse 
inference to be drawn against an indi- 
vidual party in a civil suit who asserts 
the Fifth Amendment right to silence, 
an adverse inference can be drawn 
against an institutional party whose 
agents or employees assert their indi- 
vidual privileges against compulsory 
self-incrimination. Fed. R. Evid. 
801(d)(2)(D) and F.S. §90.803(18)(d) 
provide that an employer may be vicari- 
ously liable for statements made by its 
agent or employee “concerning a mat- 
ter within the scope of his agency or 
employment, made during the exis- 
tence of the relationship.” See, e.g., 
Hunt v. Seaboard Coast Line Railroad 


Co., 327 So. 2d 193, 195 (Fla. 1976) 
(engineer’s statements concerning op- 
eration of train admissible against rail- 
road because statement by employee 
concerning matters arising from course 
of his employment); Weinstein, Evi- 
dence §801(d)(2)(D)[01]; McCormick, Evi- 
dence, §267, at 787-795 (3d ed. 1984). 
See also Poitier v. School Board of 
Broward County, 475 So. 2d 1274 (Fla. 
4th DCA 1985) (in slip and fall case, 
statement of school custodian to plain- 
tiffs mother concerning maintenance 
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of area where fall occurred was admis- 
sible against school board); Botte v. 
Pomeroy, 497 So. 2d 1275, 1277 (Fla. 
4th DCA 1986), review denied, 508 So. 
2d 15 (1987) (in negligence action 
against owner of apartment building, 
statements of employee to police inves- 
tigator were admissible against owner 
pursuant to F.S. §90.803(18)(d)). 

To be admissible, the statement of 
the agent or employee must be made 
during the time of the agency or em- 
ployment relationship. A statement 
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made subsequent to the termination 
of the employment relationship is inad- 
missible against the employer or prin- 
cipal. Wright Fruit Co. v. Morrison, 309 
So. 2d 54, 55 (Fla. 2d DCA 1975). 

Courts have construed the vicarious 
admission rule to mean that when an 
employee invokes the Fifth Amend- 
ment right against self-incrimination 
by refusing to testify in a civil proceed- 
ing, evidence of this may be admitted 
before the trier of fact and opposing 
counsel may argue for an adverse infer- 
ence to be drawn against the employer 
just as though the employer/party had 
invoked the privilege. 

But what are the consequences for 
an employer when a former employee 
invokes the Fifth Amendment in a civil 
proceeding in connection with a law- 
suit brought by a third party against 
the employer? In other words, do Rule 
801(d)(2)(D) and F.S. §90.803(18)(d) 
apply when the person invoking the 
privilege (the former employee) no 
longer has a continuing employment 
relationship with the employer at the 
time of the invocation? 

Three federal circuits which have 
addressed this issue have concluded 
that in a civil proceeding between pri- 
vate litigants, a party may ask the 
trier of fact to draw adverse inferences 
against an employer/party based on a 
nonparty former employee’s invocation 
of the Fifth Amendment privilege. See 
Cerro Gordo Charity v. Fireman’s Fund 
American Life Insurance Company, 819 
F.2d 1471 (8th Cir. 1987); RAD Serv- 
ices, Inc. v. Aetna Casualty & Surety 
Company, 808 F.2d 271 (3d Cir. 1986); 
Rosebud Sioux Tribe v. A & P Steel, 
Inc., 733 F.2d 509 (8th Cir.), cert. 
denied, 469 U.S. 1072 (1984); Brink’s, 
Inc. v. City of New York, 539 F. Supp. 
1139 (S.D. N.Y. 1982), aff'd, 717 F.2d 
700 (2d Cir. 1983). These courts con- 
cluded that despite the prejudicial ef- 
fect of the evidence of the former em- 
ployee’s failure to testify based on the 
asserted Fifth Amendment privilege, 
“the fact that the invokers of the privi- 
lege are no longer employees . . . does 
not necessarily bar admittance of their 
refusals to testify as vicarious admis- 
sions of their former employer.” Brink’s, 
Inc., 539 F. Supp. at 710. These cases 
recognize that the trial judge has the 
ability to question the invoking wit- 
ness to ensure that the claim of privi- 
lege is legitimate and not baseless and, 
in addition, to counsel the jury as to 


the amount of weight to give the evi- 
dence of the former employee’s silence. 
RAD Services, Inc., 808 F.2d at 276. 
In addition, the Third Circuit has ob- 
served that a rule precluding evidence 
of a former employee’s invocation of the 
privilege while allowing evidence of a 
present employee’s refusal to testify, 
would lead to employers discharging 
any employees believed responsible for 
the alleged wrongdoing. Id. 


Conclusion 

Assertion of the Fifth Amendment 
by a civil litigant, whether plaintiff or 
defendant, or by a nonparty witness, 
can disrupt the civil proceeding and 
have serious consequences for the 
asserting individual. 

Once the privilege is asserted, coun- 
sel for the nonasserting party must 
first decide whether to challenge the 
assertion itself. If a decision is made 
to mount a challenge, counsel should 
explore whether there has been a valid 
invocation of the privilege. If the privi- 
lege has not been validly claimed, then 
the person invoking the constitutional 
right to silence can be compelled to 
answer or suffer the consequences (e.g., 
dismissal of the complaint or counter- 
claim, or entry of a default judgment, 
or contempt, plus payment of fees and 
costs). 

If the privilege has been validly 
claimed, the nonasserting party may 
consider seeking one or more of a broad 
range of sanctions and remedies against 
the individual claiming the privilege, 
including having the trier of fact draw 
an adverse inference. But while dis- 
missal of the entire complaint or coun- 
terclaim, or entry of a default judg- 
ment may be sought, governing law in 
the 11th Circuit and the Fourth DCA’s 
decision in Village Inn Rest., provides 
that such drastic measures should only 
be granted as a last resort after consid- 
eration has been given to less severe 
remedies. These would include a stay 
of discovery, stay of trial, striking the 
asserting party’s testimony, or striking 
that portion of the complaint or coun- 
terclaim which relates to the assertion 
of privilege. Bad faith and willfulness, 
however, will tip the balance in favor 
of dismissal with prejudice and/or a 
default judgment. 

In the final analysis, a party to a 
civil suit who is considering asserting 
the privilege against compulsory self- 
incrimination must balance the benefit 
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the party expects to obtain by being 
shielded from the use of such testimony 
in a criminal prosecution against the 
likely adverse impact the party’s asser- 
tion will have in the civil case. 9 


1 Any discussion of Fifth Amendment 
waiver should begin with Rogers v. United 
States, 340 U.S. 367 (1951). See also United 
States v. White, 846 F.2d 678 (11th Cir. 
1989) (civil deponent cannot choose to an- 
swer questions and later assert Fifth Amend- 
ment to try to bar introduction and use of 
deposition transcript); Scarfia v. Holiday, 
129 B.R. 671 (M.D. Fla. 1990) (bankruptcy 
debtor waived privilege by failing to justify 
his invocation of Fifth Amendment and by 
failing to establish that discovery requests 
sought incriminating information); State v. 
DiGuilo, 491 So. 2d 1129 (Fla. 1986) (the 
fact that defendant answers a few questions 
does not constitute waiver). 

2 Wehling v. Columbia Broadcasting Sys- 
tem, 608 F.2d 1084 (5th Cir. 1979), reh’g 
denied, 611 F.2d 1026 (1980), is binding 
precedent in the 11th Circuit. See Bonner 
v. City of Prichard, 661 F.2d 1206, 1209 
(11th Cir. 1981) (en banc) (adopted as bind- 
ing precedent all decisions of Fifth Circuit 
decided before October 1, 1981). 

3 In a criminal case, unlike a civil case, 
an adverse inference of guilt cannot be 
drawn against a defendant based on the 
refusal to testify on Fifth Amendment 


grounds. Griffin v. California, 380 U.S. 609 
(1965). 
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Florida Evidence and 
the Inconsistent Witness 


Impeachment Procedure at Trial 


ean McCormick has called 
impeachment by the wit- 
ness’ prior inconsistent 
statement “the most effec- 
tive and most frequently employed” 
method of assailing credibility.1 The 
ability to elicit and admit proof of 
witness self-contradiction is an essen- 
tial trial skill. Use of such statements 
at trial is governed by the Florida 
Rules of Evidence and applicable evolv- 
ing caselaw.? Eight evidentiary issues 
frame the use of prior inconsistent 
statements at trial. 
* Was the Inconsistent Statement 
Made? 

The cross-examiner who seeks to 
impeach by the use of a witness’ own 
prior words first must have a good faith 
basis to believe that the contradictory 
statement was in fact made by the 
witness. To this end, Florida courts 
have routinely required counsel to prof- 
fer a professional statement that there 


by José Larraz, Jr. 


are reasonable grounds to believe the 
prior inconsistency occurred.® 

The prior inconsistent statement does 
not have to be made under oath or even 
in writing. In Derrick v. State, 581 So. 
2d 31 (Fla. 1991), a detective testified 
that he routinely did not record confes- 
sions because such recording inhibited 
many suspects. However, in a hallway 
of the courthouse, the detective re- 
marked to counsel that recorded 
confessions were simply too easy to 
suppress. Cross-examination regarding 
the statement was then forbidden by 
the trial court. The Supreme Court 
found error in this limitation, holding 
the unsworn, oral hallway remark to 
be valid material for impeachment of 
the detective. 
¢ Does the Prior Statement Contradict 
Witness Testimony? 

To be usable for impeachment pur- 
poses, the prior statement must con- 
tain a patently “material variance”? 
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with an in-court assertion. The issue 
is framed by the Florida Supreme 
Court’s threshold definition: “To be 
inconsistent, a prior statement must 
either directly contradict or materially 
differ from the. . . testimony at trial.” 
A witness with only brief factual testi- 
mony, for example, was not sufficiently 
contradicted by her previous statement 
that she “didn’t know anything;”® to 
permit its use against her at trial. 
This requirement of inconsistency 
was illustrated in Alexander v. Bird 
Road Ranch and Stables, Inc., 599 So. 
2d 229 (Fla. 3d DCA 1992), in which 
the plaintiff alleged having been thrown 
from defendant’s horse and injured. 
Plaintiffs witnesses testified that de- 
fendant admitted having put her on 
an unsuitable horse. To rebut this 
testimony, the defendant was permit- 
ted to introduce testimony that the 
defendant had stated the plaintiff had 
simply missed the saddle. The Third 
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District Court reversed, ruling that the 
second declaration lacked sufficient 
material inconsistency with the admis- 
sion to serve as impeachment material. 

Moreover, the necessary inconsis- 
tency must exist in the witness’ own, 
or adopted, prior statement. In Brock- 
ington v. State, 600 So. 2d 29 (Fla. 2d 
DCA 1992), a state social worker served 
as a character witness for a defendant 
charged with child abuse. The witness 
was then confronted with her own 
agency’s investigation, concluding that 
child abuse had in fact taken place. 
Yet the Second District found no evi- 
dence that the individual witness had 
either participated in the agency’s in- 
vestigation or adopted its conclusion, 
noting: “[I]mpeachment by prior incon- 
sistent statement may not be [by] those 
of third parties not attributable to the 
witness.” (Citation omitted.)? 

A recurring issue of consistency has 
been whether the witness’ forgetful- 
ness of facts, at trial, is sufficiently 
contradictory of prior knowledgeable 
statements to justify impeachment. 
When the cross-examiner seeks to im- 
peach with such prior statements, some 
in-court memory lapses serve as the 
required contradiction with previous 
statements.’ Thus in Dudley v. State, 
545 So. 2d 857 (Fla. 1989), the trial 
court permitted the prosecutor to im- 
peach the “forgetful” state witness with 
his pretrial statements to police that 
he had heard a defendant plan a mur- 
der. The jurors were instructed that 
the witness’ prior words were not proof 
of such a plan itself but only of the 
witness’ credibility. Yet, in closing ar- 
gument, the state argued that the prior 
statements were in fact substantive 
proof that defendant had planned a 
murder. The Supreme Court noted that 
the prior statements were valid im- 
peachment material, but found error 
in their admission at the trial “for the 
purpose of proving the truth of the 
prior statement.”9 

However, Florida Rule of Evidence 
614(2) seemingly makes a witness mem- 
ory lapse sufficient ground to both 
confront a witness with his prior incon- 
sistency and admit evidence that said 
statement was made: “If a witness 
denies making or does not distinctly 
admit that he has made the prior 
inconsistent statement, extrinsic evi- 
dence of such statement is admissi- 
ble.”10 


Yet divergent judicial views exist 


A recurring issue of 
consistency has been 
whether the witness’ 


forgetfulness of 
facts, at trial, is 
sufficiently 
contradictory of 
prior knowledgeable 
statements to justify 
impeachment 


regarding the amount of testimonial 
conflict necessary to admit extrinsic 
proof that prior words were spoken. In 
Shere v. State, 579 So. 2d 86 (Fla. 
1991), the court disapproved of im- 
peachment of a witness who could not 
recall crime facts at trial. The witness’ 
prior inculpatory statements to detec- 
tives, said the court, were not 
inconsistent with her trial testimony, 
since in court she “merely said she did 
not remember what happened.”!! The 
level of contradictory sufficiency re- 
mains a key factor in the permitted use 
of inconsistent statements. 

As illustrated by Dudley and Shere, 
Florida evidentiary caselaw makes sev- 
eral procedural distinctions between 
using prior inconsistent statements to 
impeach, admission of such statements 
to prove they were made, and admis- 
sion of prior inconsistent statements 
as substantive evidence at trial. 
¢ Will the Prior Inconsistent Statement 
Be Used Solely to Confront the Witness? 

It is established law that a prior 
inconsistent statement need not be 
admitted as evidence before it may 
impeach its author at trial.!2 Impeach- 
ment material is distinctly not gov- 
erned by admissibility requirements. 
In Smith v. State, 594 So. 2d 845 (Fla. 
2d DCA 1992), the trial court prohib- 
ited the cross-examiner from using a 
deposition to impeach, since the tran- 
script had not been filed with the court. 
On appeal, the district court held that 
no such filing requirement is applica- 
ble when the statement is used for 
impeachment. 

However, to confront a witness with 
self-contradiction, a cross-examiner is 
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first required to disclose the statement 
to her, if it is written or was tran- 
scribed.!3 In contrast, parallel Federal 
Rule of Evidence 613(a) requires no 
such predicate disclosure to a trial 
witness. In addition, established Flor- 
ida caselaw requires the cross-exam- 
iner to simultaneously disclose the time, 
place, and persons before whom the 
witness made the prior statement.14 

To comply with this disclosure rule 
and dissipate any possible witness sur- 
prise, the cross-examiner may first 
read the entire prior inconsistent state- 
ment to the witness. This procedure 
was specifically approved by the Su- 
preme Court in Brumbley v. State, 453 
So. 2d 381 (Fla. 1984), in which a prior 
inconsistent statement was read back 
to a turncoat state witness: “Nor was 
it improper for the state to impeach 
[the witness] by quoting the precise 
language of his prior statements. Such 
references were a correct method of 
laying a predicate for the introduction 
of the prior statements.” (Citations 
omitted.)15 

The Brumbley decision also refuted 
the allegation that quoting the prior 
inconsistent statement before jurors 
gave it a substantive effect. There, the 
Supreme Court also held that a cura- 
tive instruction, limiting jury use of 
the quoted statement to assessing 
credibility, cured any such effect. 
¢ Is Evidence That a Prior Inconsistent 
Statement Was Made Also Admissible? 

Once confronted with his or her own 
inconsistent remarks, the witness may 
admit making the prior declarations. 
This ends the need for any further 
proof to the jurors that the self- 
contradiction was spoken. In Jones uv. 
State, 580 So. 2d 143 (Fla. 1991), cert. 
denied, _U.S.__, 1112S. Ct.. 221, 116 
L. Ed. 2d 179 (1991), a state witness 
testified at trial that a blue steel gun 
was used to commit the crime. How- 
ever, when the witness admitted mak- 
ing a prior statement that the same 
weapon was in fact silver, any addi- 
tional evidence that the prior in- 
consistent statement was made be- 
came inadmissible. 

However, if the witness denies or 
“does not distinctly admit”!® making a 
prior inconsistent statement, a ques- 
tion of credibility is implicitly raised: 
Either the witness or the cross- 
examiner is mistaken about the state- 
ment’s existence. This conflict is re- 
solved by then permitting the exam- 


iner to introduce extrinsic evidence 
that the previous inconsistent state- 
ment in fact was made. Florida Rule 
of Evidence 614(2) does not permit 
such extrinsic evidence, however, un- 
less the witness was first provided an 
opportunity to deny or explain the 
prior inconsistent statement. 

Professor Ehrhardt has cited two 
policy reasons for the deny-or-explain 
admission predicate: First, fairness to 
the trial witness by giving him or her 
a clear opportunity to mitigate the 
effects of the statement on his or her 
credibility, and, second, the judicial 
economy of avoiding unnecessary ex- 
trinsic proof!’ (presumably by encour- 
aging an explained admission that the 
prior inconsistent statement was made). 

In Fernandez-Carballo v. State, 590 
So. 2d 1004 (Fla. 3d DCA 1991), the 
defendant sought to rebut victim testi- 
mony by calling witnesses to prove the 
victim had made inconsistent state- 
ments to police. The district court af- 
firmed exclusion of the additional evi- 
dence, stating, “The victim was never 
asked on cross-examination by the de- 
fendant whether she had made a spe- 
cific oral statement to the police which 
was allegedly inconsistent with her 
trial testimony.”!® 

Effective impeachment must, first of 
all, confront the witness directly with 
his or her prior statement and request 
that the witness explicitly admit or 
deny that the statement was made. 
¢ Is the Prior Inconsistent Statement 
Also Admissible as Substantive Evi- 
dence? 

Counsel in possession of a contradic- 
tory statement by a hostile witness 
will naturally seek the fullest use of 
such evidence at trial. In strategic 
terms this may often include seeking 
to present evidence that an inconsis- 
tent statement was made and that its 
contradictory allegations are in fact 
true. 

Tactically, substantive admission of 
such statements bypasses disclosure 
and deny-or-explain requirements, thus 
denying the witness a chance to ex- 
plain or soften the blow of self- 
contradiction. 

Florida Evidence Rule 801(2)(a) per- 
mits the substantive admission of prior 
statements of a witness if the state- 
ment is “inconsistent with his trial 
testimony and was given under oath 
subject to the penalty of perjury at 
trial, hearing or other proceeding or in 


a deposition.”!9 

Rule 801(2)(a) permits full admis- 
sion of the sworn prior inconsistent 
statements by excluding them from a 
definition of hearsay under the Florida 
Evidence Code. Federal Rule of Evi- 
dence 801(d)(1)(A) similarly admits 
such sworn statements as substantive 
proof of their contents. 


The rule’s “other proceeding” phrase 
has launched many judicial inquiries 
into which sworn statements may serve 
as substantive evidence at trial. In 
State v. Delgado-Santos, 497 So. 2d 
1199 (Fla. 1986), adopting 471 So. 2d 
74 (Fla. 3d DCA 1985), a turncoat state 
witness was impeached at trial with 
his prior sworn statement to police. 
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The trial court, calling the police inter- 
rogation an “other proceeding” under 
the rule, also admitted the prior incon- 
sistent statement as substantive evi- 
dence of guilt. In the ensuing opinion, 
Third District Court Chief Judge 
Schwartz traced the origin of the phrase 
to a congressional compromise designed 
to admit prior statements made before 
a grand jury. The decision then found 
a police interrogation contains “none 
of the safeguards””° of the grand jury 
process, being “neither regulated nor 
regularized ... it has no quality of 
formality and convention which could 
arguably raise the interrogation to a 
dignity akin to that of a hearing or 

The court’s “bright-line test” ex- 
cluded all statements made in police 
interrogations from substantive admis- 
sion. The Supreme Court affirmed and 
adopted the district court opinion. 

The Supreme Court then applied the 
analytical framework of Delgado- 
Santos to sworn declarations made to 
prosecutors. In State v. Smith, 573 So. 
2d 306 (Fla. 1990), a state witness was 
deemed hostile by the state and im- 
peached with her prior inconsistent 
words, spoken under oath to a prosecu- 
tor and a deputy sheriff. The Supreme 
Court found the lack of counsel, cross- 
examination, and a judge denied the 
event “an air of fairness or objec- 
tivity”2? requiring exclusion of the prose- 
cutor’s questioning from the rule’s 
“other proceeding.” 

In Anderson v. State, 574 So. 2d 87 
(Fla. 1991), cert. denied, _US._., 
112S. Ct. 114, 116 L. Ed. 2d 83 (1992), 
a cellmate made sworn statements to 
prosecutors implicating a defendant. 
At trial, however, the witness denied 
the remarks and the state called the 
court reporter who'd taken the past 
statement. The inconsistent statement 
was read to the jury. 

The Supreme Court concurred with 
the defendant that the cellmate’s pre- 
trial statements, though sworn, were 
not the product of an “other proceed- 
ing” within Florida Rule of Evidence 
801(2)(a), and thus not admissible as 
substantive evidence. The court ruled, 
however, that use of the previous state- 
ments had been simple impeachment 
and for the limited purpose of proving 
the statement had been made. Since 
these uses are outside the bounds of 
formal substantive admission, the 
“other proceeding” rule was not appli- 
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cable or violated. The state’s impeach- 
ment use of the cellmate’s previous 
sworn inconsistent statements was thus 
affirmed. Similarly, prior inconsistent 
statements contained in sworn motions 
or made to probation officers under 
statute may be used to impeach but 
not as substantive proof of their con- 
tents.23 

¢ Is the Prior Inconsistent Statement 
an Admission by a Party /Opponent? 

Another basis for substantive admis- 
sion is the use of a party/opponent’s 
prior inconsistent statements as ad- 
missions. In Annis v. First Union Na- 
tional Bank of Florida, 566 So. 2d 273 
(Fla. lst DCA 1990), the defendant in 
a personal injury suit arising from an 
automobile accident testified at depo- 
sition to a great distance between the 
vehicles as they had entered an inter- 
section. At trial plaintiff sought to 
admit the statement. However, since 
no predicate had been laid for admis- 
sion of the prior statement, the trial 
court prohibited its admission. 

The First District reversed, relying 
on the language in Evidence Rule 614(2) 
exempting admissions from traditional 
foundational requirements. On rehear- 
ing, the decision then brushed aside a 
suggested limitation on the substan- 
tive use of admissions: “This qualifica- 
tion appears to be required by neither 
the language of the Florida Evidence 
Code, nor the caselaw thereunder.’24 
Moreover, since the admission was 
made in a deposition, the Annis deci- 
sion also cited Florida Rule of Civil 
Procedure 1.330(a)(2) for the unlimited 
use of the deposition of a civil party/ 
opponent at trial. 
¢ Is the Prior Inconsistent Statement 
Collateral to Trial Issues? 

The most potentially damaging area 
of impeachment inquiry to the cross- 
examiner is the collateral issues limi- 
tation. An issue is generally considered 
collateral if irrelevant to trial issues, 
apart from its impeachment value. The 
general rule, by caselaw, disfavors such 
evidentiary detours.2° If an elicited 
contradiction involves a minor or ir- 
relevant issue, courts hesitate to per- 
mit additional evidence on the matter. 
On such points, a cross-examiner may 
well have to “take the answer”26 given 
by the witness. The cross-examiner 
who wanders too far afield from trial 
issues may find that a witness is no 
longer impeachable on such matters. 
“When a witness is cross-examined on 


collateral matters outside the scope of 
direct examination, the cross-examiner 
adopts the witness as his own and is 
bound by the answers the witness 
gives.”27 

The effect can be to leave a witness’ 
false denial of the prior statement 
unchallenged before the jury. 

The Florida Supreme Court affirmed 
limiting cross-examination on collat- 
eral matters in Cruse v. State, 588 So. 
2d 983 (Fla. 1991). There, the defen- 
dant attempted to ask a psychiatric 
expert witness about an admittedly 
incompetent evaluation he had authored 
10 years earlier in a similar case. 
Citing both judicial discretion and gen- 
eral relevance, the Supreme Court up- 
held the trial court’s exclusion of such 
matter. 

Nor may collateral issues be ex- 
plored for the purpose of attacking 
witness credibility. In Dempsey v. Shell 
Oil Company, 589 So. 2d 373 (Fla. 4th 
DCA 1991), the plaintiff alleged negli- 
gence after being struck by the defen- 
dant’s truck at night while crossing 
an unlit roadway. Plaintiff did not 
present a claim for lost wages or lost 
earning capacity. At trial, defense coun- 
sel read plaintiff's deposition state- 
ment that he had not been fired from 
a prior job, then called the prior em- 
ployer to prove the opposite. The ex- 
employer also added that the plaintiff 
had been fired for being careless. 

The district court reversed, based in 
part on the lower court’s admission of 
the extrinsic employment evidence. The 
job matter, collateral and immaterial 
to trial issues, could not be justified 
because it related to witness credibility: 
“If the rules of evidence permitted 
impeachment of a witness’s credibility 
by showing that he or she had told 
falsehoods about various matters on 
various occasions, Shell’s strategy 
would be sound. However, the law does 
not permit that form of impeach- 
ment.”28 

Thus “going to the credibility of the 
witness” does not justify evidentiary 
detours beyond the facts on trial. 
¢ If Collateral to Trial Issues, Does a 
Prior Inconsistent Statement Reflect At- 
Issue Character, Competency, or Bias? 

Otherwise inadmissible character tes- 
timony may become relevant at trial if 
a witness opens the proverbial door to 
such matters. Fair rebuttal permits 
opposing counsel then to impeach on 
the character point and also offer proof 


regarding such issues. Under Florida 
Rule of Evidence 404(1)(a), for exam- 
ple, the criminal defendant who initi- 
ates trial testimony about his or her 
general character triggers a full state 
response on such issues.?9 Civil wit- 
nesses must exercise equal restraint 
or face unflattering personal facts be- 
fore a jury. In Joseph Maimone Secu- 
rity and Investigations, Inc. v. Ameri- 
can Express Travel Related Services, 
Inc., 598 So. 2d 272 (Fla. 3d DCA 
1992), corporate parties litigated a 
breach of contract suit, seemingly un- 
related to issues of any personal 
character. Yet the district court af- 
firmed trial admission of proof that 
criminal charges had once been filed 
against a party principal. The ancillary 
issue of character, noted the court, was 
first raised by the witness himself. 

Collateral evidence may also be ad- 
missible if it relates to the capacity of 
the witness to gather factual knowl- 
edge. In Johnson v. State, 595 So. 2d 
132 (Fla. lst DCA 1992), the lower 
court had prohibited, as collateral, cross- 
examination about the hidden location 
of a drug-observing officer. The district 
court reversed, holding that the ca- 
pacity of the officer to observe critical 
facts was “logically relevant’®® to a 
trial on those facts. 

Impeachment by collateral matters 
is also permissible if probative of the 
bias or self-interest of the witness. In 
Caton v. State, 597 So. 2d 412 (Fla. 4th 
DCA 1992), a violent booking alterca- 
tion was the basis for a charge of 
battery on a corrections officer. The 
defendant alleged the officer had caused 
the defendant’s head injury and cre- 
ated the charge to foreclose a feared 
civil suit by the accused. Cross- 
examination on the officer’s possible 
self-interest motive, however, was pro- 
hibited by the trial court. The Fourth 
District began its opinion succintly: 
“Once again we reverse a conviction 
because a trial judge unduly restricted 
cross-examination to show bias of a key 
state witness.”3! 

Impeachment to show bias, however, 
can in turn trigger admission of other 
collateral evidence to rehabilitate the 
witness. Under Florida Rule of Evi- 
dence 801(2)(b), pretrial witness’ state- 
ments consistent with his or her trial 
testimony are “generally inadmis- 
sible”®? at trial. Yet, to rebut a charge 
of witness’ bias, prior consistent state- 
ments become admissible, if made be- 


fore the witness had any motive to 
fabricate them.*? Such normally inad- 
missible consistent statements bolster 
the witness’ credibility with proof to 
the jury that the witness’ “story” has 
always been the same. 

In his trial on a charge of man- 
slaughter by vessel, the accused in 
Penner v. State, 592 So. 2d 761 (Fla. 2d 
DCA 1992), inferred that a prosecution 
witness had fabricated critical testi- 
mony. The district court affirmed reha- 
bilitation with admission of a police 
report containing the prior consistent 
declarations made by the witness to 
officers. Thus the prior inconsistent 
statements may then trigger admis- 
sion of prior consistent statements in 
response. Effective impeachment to 
prove witness’ bias must be carefully 
tailored to avoid such effects at trial. 


Conclusion 

The essence of this fundamental im- 
peachment method is a material con- 
tradiction between the witness’ past 
and present statements. Thus prior 
statements which merely restate trial 


testimony are generally inadmissible. 
True adverseness and a precise founda- 
tion colloquy are conditions precedent 
to both impeachment and admission 
of extrinsic evidence. 

Effective cross-examination will lay 
the foundation for impeachment and 
admission in one procedure, simultane- 
ously telling the witness the context 
in which his or her statement was 
made, reading it back to him or her, 
and asking the witness then to admit, 
deny, or explain it. 

Impeachment by collateral issues 
should be based on a rational nexus to 
the witness’ bias, capacity, or character 
traits (if the latter were raised by the 
witness). However, the tactical cost of 
such impeachment may be rehabilita- 
tion by the admission of generally 
inadmissible prior consistent state- 
ments. 

Preparing the correct use of prior 
inconsistent statements according to 
their character, purpose, and effects 
can forge them into powerful instru- 
ments of cross-examination at trial. 
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1 McCormick, Evipence §33 at 73 (3d ed. 
1984). 

2 See generally Fa. Star. §90.608 (Who 
May Impeach); §90.614 (Prior Statements 
of Witnesses); §90.801(2)(a) (Hearsay Ex- 
clusion: Prior Inconsistent Testimony); 
§90.803(18) (Hearsay Exception: Admis- 
sions). 

3 See, e.g., Robinson v. State, 393 So. 2d 
33 (Fla. Ist D.C.A. 1981) (professional state- 
ment required of counsel that question 
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asked in good faith). Requiring a factual 
predicate before cross-examination was 
struck down in Corley v. State, 586 So. 2d 
432 (Fla. lst D.C.A. 1991). There a defen- 
dant charged with battery on a police officer 
had raised the issue of possible excessive 
force by the same officer. The trial court 
required proof of a pending complaint for 
excessive force against the officer before 
permitting cross-examination about disci- 
plinary risks to the officer for such behavior. 
The First District Court reversed, finding 
that, by having to call the officer as a 
witness so as to satisfy the predicate, the 
defendant had been forced to waive the 
right to a first and last closing statement. 

4 Fogel v. Mirmelli, 413 So. 2d 1204, 
1207 (Fla. 3d D.C.A. 1982). 

5 Smith v. State, 573 So. 2d 306, 313 
(Fla. 1990). 

6 Ortagus v. State, 500 So. 2d 1367, 1371 
(Fla. 1st D.C.A. 1987). 

7 Brockington, 600 So. 2d at 30. 

8 Cf. Wingate v. New Deal Cab Co., 217 
So. 2d 614 (Fla. 1st D.C.A. 1969) (witness’ 
lack of memory as to prior statement per- 
mits impeachment with same). 

9 Dudley v. State, 545 So. 2d 857 (Fla. 
1989). See also Cruz v. State, 593 So. 2d 312 
(Fla. 3d D.C.A. 1992) (prior inconsistent 
report by the witness properly used for 
limited impeachment purpose). 

10 Fria. Stat. §90.614(2) (Supp. 1992). 

1 Shere, 579 So. 2d at 93. 

12 Cf. Urga v. State, 104 So. 2d 43 (Fla. 
2d D.C.A. 1558); Lindberg v. State, 134 Fla. 
706, 184 So. 662 (1938) (inadmissible memo- 
randum by witness nevertheless usable to 
impeach); see also Harris v. New York, 401 
U.S. 222, 91 S. Ct. 643, 28 L. Ed. 2d 1 
(1971) (suppressible statement nevertheless 
admissible to impeach criminal defendant). 

13 Fra. Stat. §90.614(2) (Supp. 1992). 

14 See Newton v. State, 21 Fla. 53 (1884) 
(necessary to first refresh memory of 
seemingly contradicted witness); Morasso 
v. State, 74 Fla. 269, 76 So. 777 (1917) 
(calling attention of witness to prior state- 
ments includes giving time and place of 
their making); Rowe v. State, 128 Fla. 394, 
174 So. 820 (1937) (proper predicate in- 
cludes time, place, persons present, and 
words of witness in single question); Nowlin 
v. State, 346 So. 2d 1020, 1025 (Fla. 1977) 
(Overton, C.J., concurring) (on the proper 
use of a criminal defendant’s prior state- 
ments to impeach); see also Garcia v. State, 
351 So. 2d 1098 (Fla. 3d D.C.A. 1977), cert. 
denied, 361 So. 2d 835 (Fla. 1978); Kimble 
v. State, 537 So. 2d 1094 (Fla. 2d D.C.A. 
1989). 

15 Brumbley, 453 So. 2d at 385. 

16 Fra. Star. §90.614(1) (1991). 

17 FLoriwa Evinence §801.7 at 
533 (1992 ed.). 

18 Fernandez-Carballo,590 So. 2d at 1004- 
05 (emphasis supplied). 

19 Fra. Stat. §90.801(2)(a) (1991) (em- 
phasis supplied). 

20 Delgado-Santos, 471 So. 2d at 78. 

dd: 

22 Smith, 573 So. 2d at 315. 

23 See Urbay v. State, 546 So.°2d 85 (Fla. 
3d D.C.A. 1989) (a sworn pretrial motion 
usable to impeach); Jennings v. State, 512 
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So. 2d 169 (Fla. 1987), cert. denied, 484 
U.S. 1079, 108 S. Ct. 1061, 98 L. Ed. 2d 
1023 (1988) (sworn pretrial motion held 
inadmissible as substantive evidence); Shef- 
field v. State, 580 So. 2d 790 (Fla. Ist DCA 
1991) (statement given under statutory con- 
fidence to probation officer for presentence 
investigation admissible to impeach defen- 
dant). 

24 Annis, 566 So. 2d at 276. Accord, Jones 
v. State, 610 So. 2d 105 (Fla. 3d D.C.A. 
1992) (admissions of drug use in letter 
properly introduced to corroborate state 
witness). 

25 Dempsey v. Shell Oil Co., 589 So. 2d 
373, 377 (Fla. 4th D.C.A. 1991). See also 
Watson v. State, 603 So. 2d 22 (Fla. 4th 
D.C.A. 1992) (neighbor’s motive for calling 
police not area of permissible impeachment, 
since immaterial to issue of guilt or inno- 
cence). 

26 EHRHARDT, §608.4 at 371, citing Patter- 
son v. State, 157 Fla. 304, 25 So. 2d 713, 
717 (1946), cert. denied, 329 U.S. 789, 67 
S. Ct. 352 (1946). 

27 O’Steen v. State, 506 So. 2d 476, 478 
(Fla. 1st D.C.A. 1987). 

28 Dempsey, 589 So. 2d at 378. 

29 Fra. Star. §90.404(1)(a) (1991); Floyd 
v. State, 569 So. 2d 1225 (Fla. 1990), cert. 
denied, _U.S.__, 111 S. Ct. 2912, 115 L. 
Ed. 2d 1075 (199i). 

30 Johnson, 59! So. 2d at 134. But see 
Recio v. State, 605 So. 2d 553 (Fla. 3d D.C.A. 
1992) (evidence that defendant was in cus- 
tody when identifying officer claimed to 
have seen him on street deemed irrelevant). 

31 Caton, 597 So. 2d at 412. 

32 Rodriguez v. State, 609 So. 2d 493, 495 
(Fla. 1992); see also Jackson v. State, 498 
So. 2d 906 (Fla. 1986); Stamper v. State, 576 
So. 2d 425 (Fla. 4th D.C.A. 1991) (error to 
admit police testimony of prior consistent 
statements by victim). 

33 Rodriguez, 609 So. 2d at 496. 
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TAX LAW NOTES 


Revenue Ruling 93-12: The IRS 
Gives Small Business a Welcome 
Transfer Tax Break 


olders of stock in closely 

held businesses often find 

that estate and gift taxes 

pose expensive obstacles to 
transfers of those interests to the next 
generation. In short, the value of the 
stock transferred will be taxable. “Es- 
tate freeze” techniques using different 
classes of stock have been greatly cir- 
cumscribed by Internal Revenue Code 
§2701, and uses of buy-sell arrange- 
ments and options for similar purposes 
have been curtailed by IRC §2703. 
There are, however, a few planning 
opportunities left. 

This article will explain one of those 
opportunities, which has been provided 
by the IRS’ recent capitulation to the 
Tax Court’s position on intra-familial 
minority discounts in gratuitous trans- 
fers of closely held stock. It will also 
touch on some of the peripheral issues 
and pitfalls associated with planning 
to make use of the new IRS position. 


Factors Affecting 
Stock Valuation 

The value of closely held stock is 
affected by various factors intrinsic to 
the company, such as the dividends 
traditionally paid by the business, the 
outlook for the company, and the stock’s 
marketability as influenced by market 
forces and securities regulations. Fac- 
tors extrinsic to the company can also 
affect the value of a block of stock, such 
as the “blockage discount” applied when 
a block of stock is so large that it is 
difficult to liquidate without depress- 
ing the stock’s price.! Still other factors 
can be personal to the shareholder. 
When the shareholder’s block of stock 
ensures control, its value can be much 
higher on a per-share basis than that 
of a minority interest.? 

Until recently, minority interest 
blocks gratuitously transferred among 


This ruling is a 
significant 
opportunity for 
small business 
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pass those 
businesses to 
designated 
successors, while 
minimizing transfer 
tax consequences 


by Mark Hankins 


family members were not valued inde- 
pendently as interests entitled to a 
“minority discount” in which the fam- 
ily had control of the corporation.’ The 
transferred blocks were instead valued 
by the Service as a portion of the entire 
block owned by the family. This posi- 
tion taken by the Service was success- 
fully challenged in a number of court 
cases.4 


Revenue Ruling 93-12 

In January of this year, the IRS 
issued Revenue Ruling 93-12, holding 
that the sole stockholder of a corpora- 
tion who gave a 20 percent interest to 
each of his five children would not be 
denied a minority discount in valuing 
those shares solely due to the factor of 
corporate control in the family.5 This 
ruling represents a retreat from the 
Service’s previous position, and is a 
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significant window of opportunity for 
small business owners seeking to pass 
those businesses to their designated 
successors while minimizing transfer 
tax consequences. In effect, a control- 
ling shareholder who chooses to give 
away minority stakes in a company can 
claim that those minority stakes to- 
gether total much less than the value 
of the control block for transfer tax 
purposes. Also, the estate of a share- 
holder who died owning a minority 
interest can get a minority discount for 
that interest, notwithstanding the fact 
that the decedent’s estate and family 
members together may own a control- 
ling interest. 

Understanding the ruling requires 
understanding how the IRS values 
closely held shares in order to apply 
transfer tax. To apply gift tax, the IRS 
taxes gifts based on their value on the 
date of the transfer.6 For estate tax 
purposes, stock is valued at the mo- 
ment of the decedent’s death.? When 
there are no sales prices or bona-fide 
bid and asked prices for stock, IRS 
regulations provide that the degree of 
control represented by the block of 
stock to be valued is among those 
factors which must be considered. 


Family Attribution 

In Revenue Ruling 81-253, the Serv- 
ice took the position that when stock 
owned by a family unit constituted a 
controlling interest, no minority dis- 
count would generally be available for 
intra-familial transfers of blocks con- 
stituting less than a controlling inter- 
est.2 The ruling did leave open the 
possibility that family attribution would 
not be applied when there was evi- 
dence of discord within the family unit 
that would suggest that the stockhold- 
ers would not act cohesively in control- 
ling the corporation.!° The ruling spe- 
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cifically rejected, among other cases, a 
1981 Fifth Circuit case, Estate of Bright 
v. Commissioner, 658 F.2d 999 (5th 
Cir. 1981), in which a minority dis- 
count was allowed in an estate tax 
context. The Service’s position sub- 
sequently fared poorly in court,!! and 
it is the Estate of Bright case that the 
Service ultimately cited again when it 
abandoned its former position.!2 


The Estate of Bright Case 

The Estate of Bright case arose in 
Texas, a community property state. 
The decedent and her husband owned, 
as community property, 55 percent of 
the shares of several businesses. The 
stock was not publicly traded, nor was 
there a market for it at the time of the 
decedent’s death. The decedent devised 
her share of the stock to her husband 
as trustee of a trust for the benefit of 
her children. The government argued 
that the devised property was a half- 
interest in a control block of stock,!% 
and that family attribution should be 
applied to aggregate the estate’s inter- 
est and the husband’s interest.!4 The 
stock should then be valued, according 
to the government, by valuing the 
entire control block, and reducing this 
amount by one-half. 

The court held that the estate’s right 
of partition under Texas law made the 
undivided half interest equivalent to a 
27.5 percent block of stock.!5 The court 
went on to hold that family attribution 
would not apply to cause the block to 
be valued as a whole.!§ In reaching its 
holding, the court distinguished two 
gift tax cases that reached a contrary 
result, and rejected a third.!7 

The court posited as another ground 
for its holding the formula that is the 
touchstone for valuation, the “willing 
buyer-willing seller” rule set forth in 
the regulations.'® The court made it 
clear that the buyer and seller to be 
considered were hypothetical, and that 
the value of the interest was to be 
considered at the moment of death, and 
not by reference to the value in the 
hands of the decedent or the recipi- 
ent.!9 


Getting the Discounts 

As noted above, there are many fac- 
tors affecting valuation, and these fac- 
tors are applied in combination. Practi- 
cal application of discount rules re- 
quires the practitioner to exercise sound 
judgment and seek qualified outside 
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help?° in determining a valuation for 
stock and whether it qualifies for the 
various discounts.2! The IRS applies a 
facts-and-circumstances test. Briefly, 
the size of the minority discount will 
be dependent on the rights embodied 
in the stock—the less valuable the 
minority shareholder’s rights, the larger 
the appropriate discount. Courts have 
recently approved discounts as high 
as 65 percent,?2 and at least one com- 
mentator has argued for combined mi- 
nority and nonmarketability discounts 
as high as 90 percent.?° 


Beware Form Over Substance 

Despite Revenue Ruling 93-12 and 
the Estate of Bright case, practitioners 
should not conclude that form can 
control substance for purposes of ob- 
taining the minority discount. In Es- 
tate of Murphy v. Commissioner, 60 
TCM 645 (1990), the decedent, who 
had been diagnosed with cancer, made 
.88 percent transfers to her two chil- 
dren less than three weeks before her 
death, nudging her ownership down to 
just under 50 percent. There was no 
reshuffling of the parties’ corporate 
positions, and the Tax Court found 
that nothing of substance changed.”4 
The evidence indicated that the sole 
purpose of making the transfer before 
her death was to obtain a minority 
discount for the stock. The minority 
discount was denied. 

Although the Estate of Murphy case 
was decided prior to Revenue Ruling 
93-12, the IRS’ ability to rely on Estate 
of Murphy has probably not been 
greatly affected. The Estate of Murphy 
decision distinguished Estate of Bright 
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and its progeny’s rejection of family 
attribution,” holding instead that the 
inter vivos transfers would be aggre- 
gated with the post mortem transfers 
under the step transaction doctrine,?6 
and that issues of control and tax 
avoidance also militated against allow- 
ing the discount. After Revenue Ruling 
93-12, however, the latter reasons for 
the holding probably carry less weight 
than the IRS’ traditional steptrans- 
action and form-over-substance argu- 
ments. But practitioners should be cau- 
tious in recommending any course of 
transfers that fails to substantially 
affect beneficial ownership of the stock, 
that occurs during a short span of time, 
or that clearly occurs in contemplation 
of imminent death. 


Costs—Visible and Hidden 

The most obvious cost of using the 
minority discount is involved with the 
expert appraisals necessary to support 
it in the event of examination by the 
IRS. The value of both the company 
and the minority interests to be trans- 
ferred must be calculated. If the gifting 
program involved is to occur over time, 
the appraisals will need to be periodi- 
cally updated. Although inter vivos use 
of the minority discount is an attrac- 
tive course for the smaller company, 
especially when the annual exclusion 
can be combined with a gifting pro- 
gram over time to avoid using any of 
the donor’s unified credit, gifting the 
stock precludes the opportunity to step- 
up the basis of the shares to fair 
market value on the donor’s death.2? 
When the unified credit would <helter 
the value of a large portion of the 
donor’s entire estate even in the ab- 
sence of a gifting program, an. aggres- 
sive gifting program could u!tirnately 
be counter-productive, especially if the 
donee might want to someday sell his 
or her interest in the company. These 
concerns will have to be balanced, and 
the gifting program tailored accordingly 
to minimize the tax consequences of 
any anticipated transactions. 


Conclusion 

The minority discount strategy ap- 
proved by the IRS in Revenue Ruling 
93-12 represents an important plan- 
ning opportunity for the astute practi- 
tioner. Care must be taken, however, 
that the company is properly appraised, 
the discounts are appropriate, the trans- 
fers are substantial and separated in 


time from each other and from the 
moment of death, and that gifts are 
an appropriate vehicle for accomplish- 
ing the client’s estate planning objec- 
tives. 


1 Foran excellent discussion of the block- 
age discount, see Tax Mgmt. (BNA), Es- 
tates, Gifts & Trusts, No. 831, §VII, at A-38 
— A-48. 

2 This is often referred to as a “control 
premium.” See id. at §VI, A-33. 

3 Rev. Rul. 81-253, 1981-2 C.B. 187, 
revoked by Rev. Rul. 93-12, 1993-7 LR.B. 
13 (February 16, 1993). 

4 See,e.g., Propstra v. United States, 680 
F.2d 1248 (9th Cir. 1982); Estate of Andrews 
v. Comm’r, 79 T.C. 938 (1982). 

5 1993-7 I.R.B. 13 (February 16, 1993), 
revoking Rev. Rul. 81-253, 1981-2 C.B. 187. 

I.R.C. §2512(a). 

7 LR.C. §2031(a). 

8 Treas. Reg. §25.2512-2(f). 

9 Supra note 3. 

10 Td. 

11 See, e.g., supra note 4. 

12 See supra note 5. 

13 Estate of Bright v. Comm’, 658 F.2d 
999 (5th Cir. 1981), at 1001. 

14 Td. at 1002. 

15 Td. at 1001. 

16 Td. at 1002. The court specifically re- 
lied on Estate of Lee v. Commissioner, 69 
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T.C. 860 (1978). In that case the Tax Court 
held that upon the death of one spouse in a 
community property state, the estate’s one- 
half interest in a control block of stock 
would be valued as a minority interest. Id. 
at 874. 

17 Td. at 1004-1005. The court considered 
H. Smith Richardson, 17 T.C.M. 143,496 
(1943), affd, 151 F.2d 102 (2d Cir. 1945). 
It found that on appeal the Second Circuit 
Court, even while upholding the Tax Court’s 
result, specifically identified the block of 
stock in question as a minority interest and 
disapproved the Tax Court’s approach to 
valuation. Next the court considered Blan- 
chard v. United States, 291 F. Supp. 348 
(S.D. Iowa 1968). It noted that the court in 
that case had found an informal agreement 
among the donor and donees to sell the 
stock as a block prior to the gift, and 
declined to follow the case to the extent its 
language suggested that family-owned stock 
would be attributed to a decedent’s stock 
interest. Finally, the court considered Driver 
v. United States, 76-2 U.S.T.C. 913,155, 38 
A.F.T.R. 2d 76-6315 (W.D. Wis. 1976), a 
case in which gifts of stock to family mem- 
bers over two days were aggregated and 
valued as a control block of 66 percent of 
the stock, even though no single family 
member was given as much as 50 percent. 
The court concluded that Driver stood alone 
in judicially engrafting a family attribution 
doctrine upon the standards governing gift 
or estate tax valuation, and declined to 
follow it. 

18 See also Treas. Reg. §20.2031-1(b). 

19 Supra note 13, at 1006. 

20 Failure to do so can lead to problems. 
See, e.g., Estate of Berg v. Comm’, 61 
T.C.M. 2949 (1991), aff'd in part, rev'd in 
part, 92-2 U.S.T.C. 160,117 (8th Cir. 1992). 
The taxpayer’s valuation expert was held 
to have improperly relied on Estate of An- 
drews, and was found to have failed to 
discuss the size of the minority interest, the 
equity structure of the corporations, and the 
types of properties that made up the com- 
pany’s assets, etc., all of which were covered 
by the IRS expert’s study, which was based 
on comparable properties adjusted for rele- 
vant factors. 

21 Although valuations are best left to 
experts, for good discussions of this subject, 
see Hitchner & Rudd, The Use of Discounts 
in Estate and Gift Tax Valuations, Tr. & 
Est. 49 (August 1992); John D. Emory, A 
Professional Appraiser’s Approach to Fair 
Market Valuation of Closely-Held Securities, 
Est. Pian. 228 (July 1981); and Philip 
Steele, How to Value the Privately Owned 
Business, Com. L.J. 639 (December 1985). 
One of the most-cited sources in this area 
is G. Desmonp & R. KELLEY, Business VALUv- 
ATION HanpBook (2d ed. 1979). 

22 Supra note 4. 

23 Robert E. Moroney, Most Courts Over- 
value Closely Held Stocks, 51 Taxes at 144 
(March 1973). 

24 Estate of Murphy v. Commissioner, 60 
T.C.M. 645, at 659. 

25 Td. at 661. 

26 Id. at 662. 

27 Compare I.R.C. §1014(a)(1) with I.R.C. 
§1015(a). 
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REAL PROPERTY PROBATE & TRUST LAW 


Danger Under Florida Roads 


n elderly client has con- 

tracted to sell by warranty 

deed land owned by his 

family since the Civil War. 
He wants you to represent him. You 
use your due diligence. In 1967, your 
client signed a mineral lease for the 
west half of the property. The court- 
house records show no other record 
activity for over a century. 

You even walk the property. You see 
a paved state road along the northern 
boundary. A survey tells you that the 
south half of the road lies inside the 
parcel with the west half encumbered 
by the mineral lease. Your client says 
that Florida built the road 20 years 
ago. The general public has used the 
road for as long as your client, whose 
memory is sharp, can remember. The 
Florida Department of Transportation 
has maintained it since construction. 

You draft the warranty deed to ex- 
cept the mineral lease and an easement 
in the road. You tell your client now 
he can sign it. Any problem? Maybe. 

You did not except fee simple title 
to the road across the northern end of 
the parcel. According to State of Fla. 
Dep’t of Transp. v. Amerada Hess Corp., 
46 Fla. Supp. 2d 97 (Fla. 1st Cir. Ct. 
1991), aff'd per curiam, 603 So. 2d 1278 
(Fla. lst DCA 1992), and Madden v. 
Florala Tel. Co., 362 So. 2d 475 (Fla. 
lst DCA 1978), Florida owns fee simple 
absolute to the road to the center of the 
Earth, even though no one ever passed 
title to it, condemned it, or received 
any money for it. If a county or a 
municipality built and maintained the 
road, they, too, would own fee simple 
to it. 

How can that be? Madden and 
Amerada Hess interpreted the Roads 
Presumed To Be Dedicated Statute 
(Presumed Dedication Statute), now 
F.S. §95.361, to transfer fee simple 


Attorneys should 
advise clients of the 
impending loss of 
rights under roads, 
especially where 
minerals are 
concerned 


by Michael J. Pugh 


title to roads to the governmental 
bodies which constructed and main- 
tained them for four years. Those 
decisions put at risk of litigation gran- 
tors who warranty title to land under 
roads, attorneys who do not advise 
clients of the effect of their warranty 
deeds, and title insurance companies 
who insure such transfers. There is 
danger for the unwary under Florida 
roads. 


Presumed Dedication Statute 
Until 1947, the Presumed Dedica- 
tion Statute did not state specifically 
the estate in a road which a govern- 
mental entity obtained from its con- 
struction and four years of mainte- 
nance.! From 1947 through 1955, the 
statute said that the estate which a 
governmental entity obtained from con- 
struction and such maintenance was a 
dedication conclusively presumed to 
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be “all right, title easement and appur- 
tenances therein and thereto being the 
fee simple title.”? In 1955, the Florida 
Legislature amended the statute, en- 
acting F.S. §337.31 and excluding the 
phrase, “being the fee simple title.” 
Since then, the description of the es- 
tate dedicated has not materially 
changed.4 

From 1959 to 1970, Florida courts 
described the estate dedicated under 
the statute as an easement for road 
purposes. The first such case was 
Broward County v. Bouldin, 114 So. 
2d 737, 739 (Fla. 2d DCA 1959), de- 
cided by the Second District Court of 
Appeal barely five years after the stat- 
ute was amended. 

By 1964, the First District Court of 
Appeal had decided three cases sup- 
porting the proposition that an ease- 
ment is acquired under the Presumed 
Dedication Statute. In 1962, it decided 
Lovey v. Escambia County, 141 So. 2d 
761 (Fla. lst DCA 1962), cert. denied, 
147 So. 2d 530 (Fla. 1962). In Lovey, 
the trial court concluded that the stat- 
ute conclusively presumed an ease- 
ment for road purposes dedicated to the 
public.5 The appellate court agreed, 
holding that “the estate or title pre- 
sumed to have been dedicated is that 
of an easement in the road right of 
way.”6 In State Rd. Dep’t v. Lewis, 156 
So. 2d 862, 864, 867 (Fla. lst DCA 
1963, aff'd in part and rev'd in part on 
other grounds, 170 So. 2d 817 (Fla. 
1964), decided one year later, the State 
Road Department itself contended that 
it acquired an easement, not a fee 
simple, under the statute. The First 
District agreed, citing Lovey to support 
the department’s easement acquisition 
proposition.’ The State Road Depart- 
ment took the same position in State 
Rd. Dep't v. Hufford, 161 So. 2d 35, 36 
(Fla. 1st DCA 1964), decided four 


months after Lewis. 

In 1967, the Third District Court of 
Appeal joined the First and Second 
District Courts of Appeal, and recog- 
nized that surfacing and maintenance 
under the statute “result in an ease- 
ment in the public or a ‘dedication’ of 
those streets to public use.”8 

The First District Court of Appeal 
then decided Madden nearly 25 years 
after the statute was amended and 
nearly 15 years after it had decided 
Hufford.? In analyzing the quality of 
the estate dedicated under the statute, 
Madden held that “the legislature has 
stated the quantum of estate which 
shall vest under its provisions—all 
right, title, easement, and appurte- 
nances.’ This clearly means fee simple 
title”! Madden did not discuss either 
the deletion of the “being the fee simple 
title” from the statute or the earlier 
Florida cases describing the estate un- 
der the statute as an easement, not a 
fee simple. 

In Amerada Hess, the trial judge 
acknowledged that the 1955 modifica- 
tion to the Presumed Dedication Stat- 
ute deleted the “being the fee simple 
title” language, and that Madden ap- 
pears to conflict with Lovey.!! Even so, 
she concluded she was bound by Mad- 
den as the later controlling decision.!2 
She was affirmed per curiam.}3 

While Madden controls within the 
geographical boundaries of the First 
District Court of Appeal, it is not 
controlling elsewhere. Other Florida 
courts may want to consider the impact 
of deleting the “being the fee simple 
title” language in 1955. That deletion 
raises a strong presumption that the 
legislature intended a different result 


than before the amendment.!4 Had the 
Florida Legislature intended the inter- 
est in a dedicated road to be fee simple, 
it could simply have left that language 
in the statute. 

The Florida Legislature is also pre- 
sumed to have been aware of judicial 
construction of the statute when it omit- 
ted the fee simple title language.!5 Only 
two years prior to the amendment, a 
Pinellas County circuit court decided 
Koch v. Pinellas County, 5 Fla. Supp. 
116 (Fla. 6th Cir. Ct. 1953). In Koch, 
Pinellas County contended that it ac- 
quired fee simple title even to minerals 
and water under a road by virtue of the 
statute!® which at that time specifi- 
cally described the estate dedicated as 
fee simple. The Koch court, discussing 
a governmental entity’s constitutional 
limitations on taking, said:!” 


To hold that the [legislature intended] . 

to grant the county the absolute ownership 
of the land in the right of way “to the middle 
of the earth” and require the abutting 
landowner to file suit against the county 
within one year or forfeit his rights therein 
would be to assume that the legislature 
enacted a measure violative of the express 
terms of the constitution. 

Such an assumption is unwarranted. The 
manifest purpose of the legislature is to 
confirm title in the county and to set at rest 
forever all claims adverse to the county to 
such portions of the land in the right of way 
as are used for highway purposes as defined 
in the Act—and none other. 

The Court finds that water, oil, minerals 
and other substances of value lying beneath 
the earth’s surface are property of which the 
owner cannot be divested except by the 
procedure outlined in the constitution. .. . 


Other courts should also consider 
general common law principles respect- 


ing “dedication,” the operative lan- 


guage in all versions of the statute. 
Under common law dedication princi- 
ples, the public acquires only an ease- 
ment,!8 the “right of user and nothing 
more.”!9 Another consideration is that 
the surface and subsurface of land may 
be owned in fee simple separately.2° 

Analysis of the statute should, more- 
over, not stop with “the dedication 
shall vest all right, title, easement and 
appurtenances” language. The clause 
which follows in the statute, i.e., “in 
and to the road,”2! is critical to under- 
standing the statute. 

The term “road” has long been de- 
fined by the Florida Legislature to 
include “the roadbed, right of way and 
all culverts, drains, sluices, ditches, 
waterways, embankments, slopes, re- 
taining walls, bridges, tunnels, and 
viaducts necessary for the maintenance 
of travel, dispatch of freight and com- 
munication between individuals and 
communities.”2? Almost without ques- 
tion that definition contemplates only 
surface interests. No more is “neces- 
sary” for travel between, shipping to, 
and communication among Florida’s 
communities.?3 

The only case other than Madden 
and Lovey discussed in Amerada Hess 
respecting the Presumed Dedication 
Statute was Bonifay v. Dickson, 459 
So. 2d 1089 (Fla. Ist DCA 1984), de- 
cided after Madden. Bonifay dis- 
cussed the effect of the statute on an 
already existing easement. That case 
held that the statute “does not limit 
the operation of common law dedica- 
tion.”24 That is, the government does 
not under the statute acquire fee sim- 
ple in property already subject to a 
common law easement. 


MISSING 
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In Amerada Hess, however, the par- 
ties had stipulated to certain facts 
respecting a road not included in the 
opinion. The road had existed since at 
least 1832. From early on and through 
the present day, the public used the 
road to move and transport goods. One 
elderly witness recalled the public us- 
ing the road continuously since 1918. 
Normally when the public uses a road 
for over 100 years, the law presumes 
a prescriptive easement dedicated to 
the public.25 Since the Department of 
Transportation constructed the road 
over an existing public easement, un- 
der Bonifay the public would still only 
have an easement. The trial court, 
however, concluded otherwise.”® 


Constitutional Implications 
The fee simple interpretation of the 
statute also has constitutional implica- 
tions. As a general rule in Florida and 
elsewhere, “an acquiring authority will 
not be permitted to take a greater quan- 
tity of property, or greater interest or 
estate therein, than is necessary to serve 
the particular public use for which the 
property is being acquired’ The consti- 
tutional limitation is not restricted to 
taking property through eminent do- 
main.28 A governmental entity that 
needs only a surface interest to improve 
aroad arguably as a matter of constitu- 
tional principle should not acquire more 
than that even under the statute. 
Other jurisdictions generally follow 
that reasoning even where the land- 
owner deeds property to the govern- 
mental entity for highway purposes, 
holding that those deeds do not pass 
fee simple title, because “[nlothing more 
was needed for road purposes than an 
easement.”29 In Lilam v. Williams 
County, 105 N.W. 2d 339 (N.D. 1960), 
even though the deed on its face ap- 
peared to grant fee simple, the North 
Dakota Supreme Court applied “the 
general rule that the right acquired 
by the public in land for highway 
purposes is ordinarily an easement for 
passage and rights incidental thereto 
rather than a fee title” and held®° that: 


[If] the grantors had not deeded the [land] 
to the county, the county could have ob- 
tained only an easement for a right-of-way 
for highway over those strips, and under the 
circumstances it may be assumed that the 
county obtained the deed in lieu of acquir- 
ing title by eminent domain proceedings. 


Condemnors normally have the bur- 
den of proving the necessity for and 


Instead of proving 
long-term road use 
by the general 
public, all one must 
prove is construction 
and four years of 
maintenance 


public purpose of taking the estate 
sought.3! That proof is imperative “to 
ensure the property rights of the citi- 
zens of the state against abuse. . . "82 
The rule has been applied even where 
a statute specifically requires the tak- 
ing of fee simple title.38 

Because the Presumed Dedication 
Statute takes private property for a 
public purpose, it must be strictly and 
narrowly construed.34 Fee simple is 
“the highest quality of estate in land 
known to law.’35 Holding as a matter 
of law that the estate acquired must 
be fee simple arguably requires the 
conclusion that the statute is unconsti- 
tutional, because it “violates expressly 
or clearly implied mandates of the 
[Florida] Constitution’5* against un- 
necessary taking. At the very least, 
such an interpretation would cast grave 
doubts on the statute’s constitutional- 
ity. Other Florida courts, including the 
First District Court of Appeal before 
Madden, have at least tacitly agreed 
with the circuit court’s pre-amendment 
reasoning in Koch’ and recognized 
that a governmental entity may consti- 
tutionally acquire only an easement 
under the statute.38 

These constitutionality issues were 
not discussed in a meaningful way in 
Amerada Hess. The Madden court did 
not discuss them at all. By implication, 
those cases determined that the Flor- 
ida Legislature may by statute author- 
ize a taking that courts have ques- 
tioned as not constitutionally permis- 
sible. The result is, at least, disturbing. 


Conclusion 

The Presumed Dedication Statute is 
designed to settle questions of right to 
use private property for a public road 
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after it is constructed and maintained. 
Under the statute, for example, neither 
a gap in record instrument descrip- 
tions nor construction outside an exist- 
ing easement will foreclose the public 
right to use the road. The statute 
presumes that the gap owner and the 
owners of property outside an existing 
public easement dedicated their prop- 
erty to public use by allowing construc- 
tion and four years of maintenance. 

Common law dedication and the stat- 
ute complement each other. The stat- 
ute just makes proof of the statutory 
easement easier than proof of a prescrip- 
tive easement. Instead of proving long- 
term road use by the general public, 
all one must prove is construction and 
four years of maintenance. 

If Madden and Amerada Hess are 
correct, however, warranty deed gran- 
tors, attorneys, and title insurance 
companies can no longer rely on the 
general rule that abutting landowners 
own fee simple title to the middle of a 
dedicated road39 when, after dedica- 
tion, the road is constructed by a 
governmental entity and maintained 
for four years. Innocent grantors as 
well as “sophisticated” attorneys and 
title insurance companies may be sub- 
ject to suits over title warranteed and 
insured under government-constructed 
and maintained roads even, perhaps, 
if subsequently abandoned. If these 
cases are correct, before a governmen- 
tal entity has maintained a road for 
four years after construction, an abut- 
ting landowner must file suit to pre- 
serve ownership of the land and miner- 
als under the road, whether there is 
common law dedication or a written 
easement agreement. Attorneys should, 
moreover, advise clients of the impend- 
ing loss of rights under roads, espe- 
cially when minerals are concerned. 
In an abundance of caution, exception 
for fee simple to all roads may have to 
become the general rule. 0 


1Compare Fra. Stat. §341.59 (1941), 
1941 Fla. Laws Ch. 20781, §1 at 2173-2174, 
and 1935 Fla. Laws Ch. 17307, §1 at 
1219-1220, with 1947 Fla. Laws Ch. 23935. 

2Fia. Star. §341.59 (1947). See 1947 
Fla. Laws Ch. 23935 at 659, 660. 

3 Fa. Star. §337.31 (1955). 

4 See Fia. Star. §95.361 (1991). 

5 Lovey v. Escambia County, 141 So. 2d 
761, at 763 (Fla. lst D.C.A. 1962), cert. 
denied, 147 So. 2d 530 (Fla. 1962). 

at 764, discussing Star. 
§337.31. 
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7 State Rd. Dept. v. Lewis, 156 So. 2d 
862, at 868 (Fla. Ist D.C.A. 1963), aff'd in 
part and rev‘ in part on other grounds, 170 
So. 2d 817 (Fla. 1964). 

8 City of Miami v. E. Realty Co., 202 So. 
2d 760, 769 (Fla. 3d D.C.A. 1967). 

9 Madden v. Florala Tel. Co., 362 So. 2d 
475 (Fla. 1st D.C.A. 1978). 

10 Td. at 477. 

) State of Fla. Dep’t of Transp. v. Amerada 
Hess Corp., 46 Fla. Supp. 2d 97, 106, 
107-108 (Fla. 1st Cir. 1991), aff'd per cu- 
riam, 603 So. 2d 1278 (Fla. 1st D.C.A. 
1992). 

12 Td. at 107-108. 

13 State of Fla. Dept. of Transp. v. Amerada 
Hess Corp., 603 So. 2d 1278 (Fla. 1st D.C.A. 
1992). 

14 See, e.g., U.S. Fire Ins. Co. v. Roberts, 
541 So. 2d 1257, 1299 (Fla. 1st D.C.A. 1989). 

15 See, e.g., Seddon v. Harpster, 403 So. 
2d 409, 411 (Fla. 1981). 

16 At that time, Fia. Star. §341.59 (1951). 

17 Koch v. Pinellas County, 5 Fla. Supp. 
116, at 118-119 (Fla. 6th Cir. Ct. 1953). 

18 See, e.g., Robbins v. White, 52 Fla. 613, 
42 So. 841, 843-845 (1906). 

19 See, e.g., City of Coral Gables v. Old 
Cutler Bay Homeowners Corp., 529 So. 2d 
1188, 1189-1190 (Fla. 3d D.C.A. 1988). 

20 See, e.g., Dickinson v. Davis, 224 So. 
2d 262, 265 (Fla. 1969). See also Village of 
Kalkaska v. Shell Oil Co., 446 N.W. 2d 91 
(Mich. 1989). 
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§341.66(3) (1947); Fia. Star. §341.61 (1953); 
Fa. Star. §334.03(14) (1955). 
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°4 Bonifay v. Dickson, 459 So. 2d 1089, at 
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improves the easement. State Dept. of 
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Dedication Statute). 

26 Amerada Hess, 46 Fla. Supp. 2d at 107. 

27 Canal Auth. v. Miller, 243 So. 2d 131, 
133 (Fla. 1970). See also Berry v. S. Pine 
Elec. Power Ass’n, 76 So. 2d 212, 217 (Miss. 
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Comm'n, 203 Miss. 94, 33 So. 2d 612, 613 
(1948); Silver Bow County v. Hafer, 532 
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32 Canal Auth. v. Miller, 243 So. 2d at 133. 

33 See State Rd. Dep’t v. S. Puerto Rico 
Sugar Co., 30 Fla. Supp. 17, 27 (Fla. 19th 
Cir. Ct. 1968), cert. dismissed, 212 So. 2d 
391 (Fla. 4th D.C.A. 1968); Koch, 5 Fla. 
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34 See, e.g., State ex rel. Ervin v. Jackson- 
ville Expressway Auth., 139 So. 2d 135, 137 
(Fla. 1962); Balbier v. City of Deerfield 
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35 State ex rel Ervin, 139 So. 2d at 138. 
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Permit Streamlining: 


A New Age for Environmental 


nder Florida’s present en- 
vironmental regulatory 
framework, a person en- 
gaging in water or land- 
altering activity will more than likely 
be required to secure separate permits 
from the Department of Environmental 
Protection (DEP),! a water manage- 
ment district (WMD), and local govern- 
ment. Any associated wetland impacts 
are regulated by these state, regional, 
and local entities through wetland re- 
source,” surface water management,? 
sovereignty lands* and in some cases, 
city or county permitting programs as 
well. At the federal level there might 
also be a need to obtain a permit from 
the U.S. Army Corps of Engineers for 
the same activities.5 
As early as 1986, efforts began to 
streamline the permitting process in 
Florida. One such effort was the crea- 
tion of the Environmental Efficiency 
Study Commission to identify duplica- 
tive environmental programs, make 
recommendations to eliminate such 
duplication, and promote efficient 
administration of the applicable regu- 
lations.6 The commission’s report, in- 
cluding recommendations, was pre- 
sented to the 1987 Legislature, but no 
statutory changes were enacted. 
Criticism of the present overlapping 
and often duplicative regulatory struc- 
ture has been widespread in recent 
years,’ leading to efforts by the DEP 
and the three largest WMD’s to admin- 
istratively streamline the permitting 
process through the establishment of 
interagency operating agreements, 
which distribute permitting responsi- 
bility between the DEP and the perti- 
nent WMD based on the type of regu- 
lated activity.® 
These interagency agreements in- 
creased the efficiency of the regulatory 
process by allowing one agency to pro- 
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Regulation in Florida 


The precise impact 
of the 
Environmental 
Reorganization Act 
of 1993 will not be 
known until the 
ambitious 
rulemaking 
mandated by it is 
completed and 
implemented 


by John J. Fumero 


cess both wetland resource and surface 
water management permit applications 
for a given activity. The agency had to 
issue two separate permits for separate 
legislatively created permitting pro- 
grams with differing criteria and stan- 
dards for the same activity. 

During 1992, the Partners for a Bet- 
ter Florida Advisory Council, with a 
renewed legislative charge in hand, 
considered permit streamlining issues 
in a series of public meetings around 
the state. These deliberations provided, 
in part, the impetus for the legislative 
action discussed in this article. 


Permit Consolidation 

The 1993 regular session of the Flor- 
ida Legislature responded to demands 
for permit streamlining with the pas- 
sage of §§19-47 CS/CS House Bill 1751, 
the Florida Environmental Reorgani- 
zation Act of 1993.19 The act consoli- 


dates wetland resource and surface 
water management!! permits into a 
single regulatory approval referred to 
as an “environmental resource permit” 
(ERP). Effective July 1, 1994, a single 
permit issued by a single agency will 
be required for activities which, under 
the present regulatory structure, might 
require permits from more than one 
agency. This was accomplished by re- 
pealing most of the Warren S. Hender- 
son Wetlands Protection Act in F.S. 
Ch. 403, Part VIII, while reenacting 
and codifying its key provisions, with 
some amendments, in F.S. Ch. 373, 
Part IV.12 Some have referred to this 
legislative consolidation of regulatory 
programs as “vertical integration.”!3 

With the consolidation of wetlands 
permitting in F.S. Ch. 373, Part IV, the 
question turns to which agency will 
exercise this authority. The legislation 
addresses this question by ratifying 
the activity-based division of permit- 
ting responsibilities currently estab- 
lished in the interagency operating 
agreements between the DEP and the 
WMD’s.'4 The act rescinded the permit- 
by-permit oversight by the DEP previ- 
ously established in the operating agree- 
ments. 

The door is still open for further 
refinement of the division of permitting 
responsibilities between the DEP and 
the WMD’s. The legislature authorized 
the agencies to modify the operating 
agreements “to provide for greater effi- 
ciency and avoid duplication”! The 
existing interagency operating agree- 
ments should be further modified when 
they expire in 1994. 


Environmental Resource 
Permit (ERP) 

From a programmatic standpoint, a 
challenging mandate contained in the 
act requires, by July 1, 1994, consolida- 


i] 
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tion of the existing regulatory pro- 
grams developed by the DEP pursuant 
to the Warren S. Henderson Wetlands 
Protection Act, F.S. Ch. 403, and the 
WMD’s pursuant to F.S. Ch. 373, Part 
Iv.17 

One of the most notable provisions 
in the act calls for incorporation of the 
seven-part public interest test!® and 
water quality test,!9 currently applied 
by the DEP in its wetland resource 
regulatory program. These tests will 
be considered as part of the existing 
“harm to the water resources and ob- 
jectives” of the WMD test found in F.S. 
Ch. 373, Part IV,29 and applied in 
present surface water management regu- 
latory programs. The above-noted statu- 
tory tests will be concurrently applied 
whenever a permit is required for the 
construction, alteration, maintenance, 
operation, removal, or abandonment 
of any dam, impoundment, reservoir, 
appurtenant work, or works in, on, or 
over certain surface waters or wet- 
lands.?! 

To ensure statewide consistency in 
development of ERP criteria, such state- 
ments in the act as: “such rules shall 
seek to achieve a statewide coordinated 
and consistent permitting approach” 
should encourage the DEP and the 
WMD’s to work to coordinate their 
separate rulemaking efforts to imple- 
ment the act.22 Additionally, overall 
statewide consistency in existing per- 
mitting criteria not directly affected 
by the act is being addressed by inter- 
agency workgroups charged with es- 
tablishing uniform standards and cri- 
teria. 

There remains, however, a basis for 
differing permit criteria within defined 
geographic areas. Recognizing the di- 
verse spectrum of ecosystems in Flor- 
ida, the act allows for variations in 
permitting standards in the rules of 
the DEP or of individual WMD’s, as 
long as they are based on “differing 
physical or natural characteristics.”2° 

Another potential area of consolida- 
tion under examination involves the 
proprietary sovereignty lands program 
administered by the governor and cabi- 
net sitting as the board of trustees of 
the Internal Improvement Trust 
Fund”4 (board of trustees). Activities 
on sovereignty lands require consent 
from the board of trustees.25 While 
maintaining the distinctions between 
proprietary and regulatory responsi- 
bilities, the DEP is considering consoli- 


dation of permit review processes by 
the agency responsible for issuance of 
the ERP.26 Stated another way, either 
DEP or WMD staff would perform the 
necessary sovereignty lands environ- 
mental review in conjunction with other 
aspects of a project which may be 
within the jurisdiction of an ERP. 


Wetland Definition and 
Delineation Methodology 

Of particular importance, the act 
provides a statutory definition of wet- 
lands to be used ultimately statewide 
by the DEP, WMD’s, local govern- 
ments, and any other governmental 
entity implementing a wetland regula- 
tory program.27 

Initially, the statutory wetland de- 
finition is to be used for the sole 
purpose of rulemaking by the Environ- 
mental Regulation Commission to de- 
velop a statewide surface water and 
wetland delineation methodology. The 
delineation methodology will be the 
process by which agency staff demar- 
cate the limit of surface waters and 
wetlands subject to regulation under 
the ERP program.”8 The intent is nei- 
ther to expand nor restrict the geo- 
graphic extent of surface water and 
wetland areas currently regulated by 
the DEP and the WMD’s. All areas of 
a project will remain subject to the 
water quantity and quality criteria 
currently applied by WMD surface 


Wetlands 
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water management regulatory pro- 
grams. 

By January 1, 1994, the methodol- 
ogy rule must be adopted and pre- 
sented to the 1994 Legislature for rati- 
fication. Until legislative ratification 
occurs, existing agency wetland defini- 
tions and delineation methodologies 
will remain in full force and effect. 
After ratification of the methodology 
rule by the legislature, this restriction 
on the use of the definition is removed. 
Thereafter, the wetland definition and 
delineation methodology will become 
binding on all state, regional, and local 
agencies.29 


Local Government Delegation 
The act directs the DEP to adopt 
rules, by December 1, 1994, to guide 
participation of counties, municipali- 
ties, and local pollution control pro- 
grams in a streamlined permitting sys- 
tem. The rules must also include 
procedures for ERP program delega- 
tion to local governments upon ap- 
proval by the DEP and the appropriate 
WMD; provisions under which a dele- 
gated program may have “stricter 
environmental standards”; and provi- 
sions for the applicability of F.S. Ch. 
120, to local government programs 
when the ERP program is delegated.*° 
Not all local governments may have 
the wherewithal to implement the ERP 
program. Therefore, the act requires 
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codification of minimum standards 
concerning the financial, technical, and 
administrative capabilities necessary 
for local governments to implement the 
ERP program, as well as special provi- 
sions under which the ERP program 
may be delegated to local programs 
serving populations of 50,000 or less.3! 

Although the act does not prohibit a 
local government from implementing 
a wetland regulatory program separate 
from the ERP program, it clearly estab- 
lishes the ERP as controlling in two 
instances. One instance is if mitigation 
required by a local government cannot 
be “reconciled” with that required in 
the ERP, in which case the ERP will 
govern. Similarly, where activities for 
a project occur in more than one local 
jurisdiction, and permitting conditions 
or requirements imposed by a local 
government cannot be reconciled with 
that of the ERP, the ERP again con- 
trols.32 The act demands that areas of 
regulatory duplication between state 
and local permitting programs be iden- 
tified and reconciled by January 1, 
1995.33 


Mitigation Banking 

Perhaps one of the most heralded 
components of the act is the mitigation 
banking section.*4 Although no defini- 
tion appears in the act, “mitigation 
banking” can generally be described 
as consolidated wetland restoration, 
creation, enhancement, or preserva- 
tion activities undertaken expressly for 
the purpose of providing compensation 
for wetland losses from single or multi- 
ple development projects.*5 

Even though the concept of mitiga- 
tion banking has been examined in the 
past, there has been no adoption of a 
comprehensive policy or rules on the 
subject in Florida.*® Needless to say, 
there existed no regulatory framework 
to ensure consistency among the agen- 
cies. Each agency has handled mitiga- 
tion banking proposals on a case-by- 
case basis. 

Section 29 of the act directs the DEP 
and the WMD’s to “participate in and 
encourage the establishment of private 
and public regional mitigation areas 
and mitigation banks.” By January 1, 
1994, the DEP and the WMD’s must 
adopt rules for the establishment and 
use of mitigation banking which, among 
other things, must address: Circum- 
stances in which mitigation banking 
is appropriate or desirable; a frame- 


The Environmental 
Reorganization Act 
demands that areas 
of regulatory 
duplication between 
state and local 
permitting 
programs be 
identified 
and reconciled by 
January 1, 1995 


work for determining the value of a 
mitigation bank; measures required to 
ensure the long-term management and 
protection of mitigation banks; criteria 
for the withdrawal of mitigation cred- 
its by projects within or outside the 
regional watershed in which the bank 
is located; and criteria governing the 
contribution of funds or land to an 
approved mitigation 

Envisioning both public and private 
entrepreneurial mitigation banks, the 
act calls for the adoption of rules 
concerning the establishment of miti- 
gation banks by governmental, non- 
profit, or for-profit private entities. 
Requirements to ensure the financial 
responsibility of nongovernmental en- 
tities proposing to develop mitigation 
banks and criteria allowing the with- 
drawal of credits by parties other than 
the party creating the bank are also 
required by the act.38 


Review of Permit Decisions 

The Florida Land and Water Adjudi- 
catory Commission (FLWAC) decisions 
can have significant, far-reaching im- 
pacts on regulatory policy in Florida.®9 
FLWAC may review any order,’ in- 
cluding permit decisions or rules of a 
WMD.*! DEP permit decisions, how- 
ever, are not currently subject to this 
type of review.42 The act, while ex- 
panding the FLWAC jurisdiction to 
include DEP and local government ERP 
decisions, narrows standing to appeal 
and the criteria for a project to qualify 
for review.*? 

To appeal a permit decision to 
FLWAC, one must have been a “party 
to the proceeding below” as defined by 
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the act. One could appeal only if one 
submitted testimony to the permitting 
agency prior to issuance of the permit 
designed to address substantive con- 
cerns. Although this limitation is 
viewed as a narrowing of standing, this 
provision does not apply to the DEP if 
it decides to appeal a WMD decision 
to FLWAC.*4 

The act limits the criteria for a 
project to qualify for review by provid- 
ing that four members of FLWAC must 
affirmatively determine that the activ- 
ity authorized by the agency order 
would “substantially affect natural re- 
sources of statewide or regional sig- 
nificance.” Review may also be ac- 
cepted if four members of FLWAC 
determine that the agency order “raises 
issues of policy, statutory interpreta- 
tion, or rule interpretation that have 
regional or statewide significance from 
the standpoint of agency precedent.”45 

Following the legislative racification 
of the statewide wetland delineation 
methodology required by the act, 
FLWAC appellate jurisdiction will in- 
clude DEP and local government per- 
mit decisions pursuant to the ERP 
program.*® The expanded jurisdiction 
may pave the way for consistent, state- 
wide policy setting. 


Legislative Reports 

Continuing efforts to expand permit 
streamlining and environmental pro- 
tection, the act directs Partners for a 
Better Florida Advisory Council and 
the DEP to submit a report to the 1994 
Legislature which includes recommen- 
dations for improving or expanding the 
siting acts; for techniques other than 
permitting to improve environmental 
quality; regarding the feasibility of 
linking tax credits to compliance with 
environmental policies and programs; 
and for enhancing natural systems 
protection.*” 

In addition, by December 10, 1993, 
the secretary of the DEP is to submit 
a report to the legislature*® regarding 
the efficiency of the operating agree- 
ment procedures and division of per- 
mitting responsibilities between the 
DEP and the WMD’s; the progress 
toward execution of further interagency 
agreements; the integration of permit- 
ting with sovereignty lands approval; 
and finally, the feasibility of improving 
the protection of the environment 
through comprehensive criteria for pro- 
tection of natural systems.*? 


= 


Federal Assumption 
Even though not directly dealt with 
by the act, the next significant step 
toward vertical integration of wetland 
permitting in Florida involves “assump- 
tion” of the federal §404 Clean Water 
Act (§404) regulatory program adminis- 
tered by the COE.5° Assumption is the 
process by which the U.S. Environ- 
mental Protection Agency (EPA) re- 
views state programs to determine 
whether they meet certain minimum 
standards. If accepted by the EPA, 
assumption allows for utilization of the 
federally approved state procedures and 
regulations.5! 

To crystallize its efforts, the DEP 
obtained funding and has retained an 
outside consultant to compile an “as- 
sumption application” for Florida to 
submit to the EPA.52 


Conclusion 

The precise impact of the Environ- 
mental Reorganization Act of 1993 will 
not be known until the ambitious rule- 
making mandated by the act is com- 
pleted and implemented. There is now 
a statutory framework for further con- 
solidation which should allow agencies 
to better focus their regulatory efforts, 
thereby increasing the overall effec- 
tiveness of environmental resource pro- 
tection in Florida. 0 
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TRIAL LAWYERS FORUM 


Ethical Questions Concerning Insurer 
House Counsel Representation of 
Insureds in Litigation 


s there anything unethical about 

a licensed Florida attorney who 

is a full-time employee of an in- 

surance company representing an 
insured of that company in an action 
brought by a third party for a claim 
covered by the terms of the insurance 
policy? This question was posed to me 
at a Bar luncheon by an attorney who 
routinely represented insurance carri- 
ers. At first blush, I thought it odd 
that I was being asked for my opinion 
on this matter, since I routinely repre- 
sented those third parties as plaintiffs. 
I certainly have been seeing a prolif- 
eration of “law firms,” whose only cli- 
ent was one insurance carrier, and 
whose lawyers were compensated by 
that one insurance carrier. Typically 
these firms operate under the name of 
one or more attorneys employed by the 
carrier, but do not list the carrier as 
the law firm’s owner and principal. 
Was this inquiry being made because 
this lawyer was losing business? Or, 
was there a real and present ethical 
problem which exists in the practice of 
insurance companies setting up “law 
firms” and employing lawyers on a 
salary basis, and not requiring them 
to pay any of the overhead which most 
practicing lawyers commonly have to 
incur? 

This issue was last addressed by the 
Florida Supreme Court 24 years ago 
in In Re: Rules Governing Conduct of 
Attorneys in Florida, 220 So. 2d 6 (Fla. 
1969). The rule proposed by The Flor- 
ida Bar in 1969 stated: 

An attorney employed in a master-servant 
or an employer-employee relationship by a 
lay agency, such as a bank, savings and 
loan association, trust company or insurer, 
shall not render in the scope of his employ- 
ment legal services on behalf of or in the 
name of customers, patrons, or insureds of 
the lay agency unless it shall clearly appear 


that the sole financial interest and risk 
involved is that of the lay agency. 


Allowing insurance 
companies to have 
in-house counsel 
provide legal 
services for their 
insureds could call 
into question the 
issue of loyalty 


by Walter G. Campbell, Jr. 


The Florida Bar announced that the 
motive behind its request to the Su- 
preme Court to adopt the above rule 
was to protect the public against the 
dangers of potentially duplicitous rep- 
resentations, albeit by those who do 
not intend a breach of the rules of 
ethics. The court went on to give an 
illustration which involved insurance 
companies maintaining full-time em- 
ployed counsel to represent policyhold- 
ers. They pointed out that the ethical 
problems occur when a conflict devel- 
ops between an insurer and insured, 
such as when a claim exceeds the 
policy coverage or when a compromise 
settlement is in the making. The point 
raised was whether a full-time em- 
ployee with the economic pressure of 
retaining one’s full-time means of liveli- 
hood would allow that person to give 
unadulterated devotion to the diver- 
gent interest. The court noted that 
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whenever an attorney has a conflict of 
interest, whether employed as an out- 
side independent counsel or as a full- 
time salaried employee of the insur- 
ance company, the attorney has an 
ethical duty to serve only one master, 
regardless of who is paying the attor- 
ney. 

The Supreme Court in that 1969 
opinion denied the request to approve 
the proposed additional rule, but went 
on to say: 

It is altogether likely that this entire matter 
will receive further study by officials of the 


Bar, as well as the business interests in- 
volved. 


We must bear in mind that a primary 
function of the Bar is to protect the public 
against duplicity and the profession against 
ethical deviations. The moral considera- 
tions should not be exploited so as to de- 
velop a double standard of ethics for sala- 
ried and non-salaried lawyers. They should 
all be held to the highest degree of loyalty 
and devotion to the causes of the clients 
whom they agreed to serve. Anything short 
of that is a breach of trust. 


The Supreme Court of Florida in 
1969 certainly had foresight in 
indicating that the study of this issue 
would probably occur in the future. 
The time has now come to have this 
issue readdressed conscientiously by 
The Florida Bar and the Florida Su- 
preme Court. At first, I was not con- 
cerned with this issue because I per- 
sonally have represented plaintiffs who 
have had cases in which inhouse coun- 
sel have represented both the insurance 
carriers and the tortfeasors. It was my 
experience that in-house counsel were 
both competent and ethical, so the 
question again arose as to why the 
necessity of revisiting this issue in 
1993. For many years in my practice, 
insurance companies were routinely 
named as defendants in lawsuits be- 
cause they were the real parties in 
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interest. The insurance industry was 
able to get the legislature to pass F.S. 
§627.7626, which prohibited the join- 
der of insurance carriers in lawsuits 
for third party benefits. This statute 
was held constitutional by the Florida 
Supreme Court in VanBibber v. Hart- 
ford Accident & Indemnity Company, 
439 So. 2d 880 (Fla. 1983). Insurance 
companies were still the real party in 
interest (at least in part), but now no 
one could mention insurance coverage. 
Although there is perhaps no evi- 
dence in Florida of a proliferation of 
unethical behavior by insurer house 
counsel, it becomes of major concern 
that insurance companies are now en- 
tering an arena where they shouldn’t 
be, namely practicing law within their 
corporations through their paid em- 
ployees. Concerns that there is an 
inherent conflict between the insured 
and the in-house counsel for the insur- 
ance company at the inception of the 
relationship also are arising. 
Numerous states have been recently 
addressing this issue. The Supreme 
Court of North Carolina, in the case of 
Gardner v. North Carolina State Bar, 
316 N.C. 285, 341 S.E. 2d 517 (N.C. 
1986), decided that permitting house 
counsel to represent a carrier’s insured 
would violate the ban on practice of law 
by a corporation, unless the insurance 
carrier, not the insured, is the true 
party in interest. The court explained: 


It would be unethical for a full-time salaried 
employee of an insurance company, who is 
an attorney licensed to practice in the State 
of North Carolina, to appear as counsel of 
record in an action brought against an 
insured by a third party for a claim covered 
by the terms of the insurance policy, or to 
appear in the prosecution of subrogation 
claims for the property damage unless such 
actions are defended or prosecuted only in 
the name of the insurance company, and the 
insurance company assumes or subrogated 
to the complete legal liability and pecuniary 
interest of the claim. Independent counsel 
must be retained for the insured when he 
is the named defendant or plaintiff and 
thereby the real party in interest. 

The Supreme Court of North Carolina 
went on to say in Gardner: 

Attorney’s paramount responsibility is to 
the court and client which he serves before 
the court. This responsibility should not be 
influenced by any other entity. When an 
attorney, who is employed by a corporation, 
is directed by his employer in the represen- 
tation of other individual litigants, he is 
subject to the direct control of his employer, 
which is not itself the litigant and which is 
not itself subject to strict professional disci- 
pline as an officer of the court. This diluted 


responsibility to the court and the client 
must be avoided. 


The Ethics Panel of Tennessee has 
recently proposed a position that it is 
improper for an in-house attorney em- 
ployee of an insurance company to 
represent individual insureds in legal 
matters arising under the company’s 
policies; such an arrangement consti- 
tutes a lay corporation practicing law, 
and the holding out of an in-house 
attorney employee as a separate inde- 
pendent law firm constitutes an unethi- 
cal and deceptive practice. In a very 
well-thought and well-written opinion, 
the Ethics Panel of Tennessee went on 
to explain as follows: 


In instances where an attorney is employed 
by an insurer to represent an insured, the 
attorney is in the precarious position of 
having a potential, if not actual, conflict of 
interest. The attorney is bound by Discipli- 
nary Rule 7-101(A) to represent client- 
insured zealously, and by DR 4-101 to 
preserve the confidences and secrets of the 
client-insured. There should be a full and 
complete disclosure of the possible effect of 
his representation on the exercise of inde- 
pendent professional judgment and the client- 
insured should be given an opportunity to 
evaluate the need for representation free of 
any potential conflict and all doubts should 
be resolved against the propriety of repre- 
sentation. 


The attorney’s continuing ethical obliga- 
tions to the client-insured following the 
termination of the attorney-client relation- 
ship are: (i) to continue to preserve the 
confidence and secrets of the former client; 
(ii) to abstain from attacking the resolution 
of the legal matter accomplished on behalf 
of the former client; and, (iii) to abstain 
from representing another in an action 
involving the former client in a matter 
arising out of or closely related to the 
previous matter. 


In the practice of law dealing with insur- 
ance defense, it is difficult at times for the 
practitioner to forget about loyalty to the 
insurance carrier client who employs him/ 
her on a regular basis as opposed to the 
loyalty to be devoted to the individual 
insured who may never be seen again dur- 
ing his/her entire practice. However, inde- 
pendent counsel means just that and, in a 
general practice, the independent counsel 
has other clients and is not solely dependent 
upon one client to provide his/her livelihood. 
The independent practitioner, therefore, 


would not be subject to the same pressure 
that an employee attorney would feel from 
the employer. 


There are few cases where some question 
does not arise during the confidential con- 
ferences between the attorney and the client- 
insured that might provide a conflict be- 
tween the insured and the insurance car- 
rier. Those situations can involve such things 
as the use of the vehicle or questions 
unrelated to a particular case at hand, but 
which might affect whether or not the 
carrier would want to continue to carry that 
particular insured on its policy. 


Such an arrangement is close to a lay 
corporation practicing law. The insurance 
industry collects premiums from insureds 
and in return provides various services 
including providing an attorney to protect 
the insureds’ interest. The premium dollar 
charged factors in the cost of doing business. 
For a lay corporation to charge a premium 
based upon legal services, but to then turn 
around and use company employees on a 
salary to provide these services is close if 
not akin to fee splitting between profes- 
sional and layman. If this were permitted, 
the other side of the coin would permit a lay 
corporation to hold itself out as a tort 
recovery clinic and then hire employee at- 
torneys to do the work, pocketing the attor- 
ney fees and paying the lawyers a salary. 


Tenn. Ethics Opinion No. 93-A505 

In July 1993, The Florida Bar’s Pro- 
fessional Ethics Committee issued a 
proposed advisory opinion, No. 93-1, 
significantly limiting and restricting 
insurer house counsel representation 
of insureds. Although there was no 
final action by the Florida Supreme 
Court or The Florida Bar on this issue, 
the ethics committee held that an at- 
torney paid on a salary basis by an 
insurance company to defend company 
insureds faces a potential conflict of 
interest. Absent an actual conflict, how- 
ever, the attorney ethically may under- 
take such representation if: The attor- 
ney reasonably believes that he or she 
can adequately represent the insured’s 
interests; the insured consents after 
consultation; the attorney’s professional 
independence in representing the in- 
sured is assured; the attorney honors 
the duty of confidentiality owed to the 
insured; and the attorney is not 


THE FLORIDA BAR’S ETHICS WATS LINE 
1-800-235-8619 


The Florida Bar's toll-free Ethics WATS line is an exclusive service for lawyer 
members for an informal advisory opinion on their proposed conduct. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1993 67 


assisting the insurer in conduct consti- 
tuting the unlicensed practice of law. 

In an age when legal technicians are 
booming and the practice of law is 
being assaulted from all sides, it has 
become clear that there is a clear and 
present danger in allowing insurance 
companies to have in-house counsel 
provide legal services for their insureds. 
In addressing an analogous issue re- 
cently, The Florida Supreme Court in 
The Florida Bar Re Advisory Opinion— 
Non-lawyer Preparation of Living 
Trusts, 613 So. 2d 426 (Fla. 1992), has 
held that assembly, drafting, execu- 
tion, and funding of living trust docu- 
ments constitutes the practice of law, 
as does determination of need for living 
trusts and identifying types of living 
trusts most appropriate for a client. 
The corporation was, therefore, prohib- 
ited from performing this function, as 
it was felt that these actions constitute 
the practice of law. The court said that 
“loyalty is an essential element in a 
lawyer’s relationship to a client.” In 
advising a client about the disposition 
of property after death, the lawyer 
must first determine whether a living 
trust is appropriate for the client. If so, 
the lawyer must then ensure that the 
living trust meets the client’s needs. If 
the lawyer is employed by the corpora- 
tion selling the living trust rather than 
by the client, then the lawyer’s duty of 
loyalty to the client could be compro- 
mised. See Rules Regulating The Flor- 
ida Bar 4-1.7(b) (lawyer shall not 
represent a client if the lawyer’s exer- 
cise of independent professional judg- 
ment in the representation of that 
client may be materially limited by the 
lawyer’s responsibilities to another cli- 
ent or to a third person), and 4-1.8(f) 
(lawyer shall not accept compensation 
for representing a client from one other 
than the client unless client consents; 
there is no interference with lawyer’s 
independence of professional judgment 
or client/lawyer relationship; and in- 
formation relating to representation is 
protected). In light of this duty of 
loyalty to the client, a lawyer who 
assembles, reviews, executes, and funds 
a living trust document should be an 
independent counsel paid by the client 
and representing the client’s interests 
alone. 

The recent 1992 decision by the Flor- 
ida Supreme Court also recognizes that 
the standing committee had acknowl- 
edged that it received no testimony and 


If the lawyer is 
employed by the 
corporation selling 
the living trust 
rather than by the 
client, then the 
lawyer’s duty of 
loyalty to the client 


could be 
compromised 


found no evidence of public harm caused 
by the activities of these professionals. 
The Florida Bar Re Advisory Opinion— 
Non-lawyer Preparation of Living 
Trusts, 613 So. 2d at 431. The hearings 
had been limited to the factual context 
of corporations and nonlawyer indi- 
viduals soliciting and selling individu- 
alized living trust documents to per- 
sons who were not represented by 
independent counsel. Id. 

For the same reasons set forth in the 
Florida Supreme Court decision in The 
Florida Bar Re Advisory Opinion—Non- 
lawyer Preparation of Living Trusts, 
the Supreme Court should adopt rules 
limiting the use of in-house lawyers to 
represent insureds. Until the insur- 
ance carrier becomes the real party in 
interest, The Florida Bar should at- 
tempt to have the Supreme Court adopt 
one of the two following positions: 


House Counsel’s 
Representation Is Prohibited 

For purposes of this opinion, a “sala- 
ried employee” of an insurance com- 
pany refers to both “in-house” counsel 
who is a salaried employee of the 
insurer as well as to the situation 
where an insurer engages attorneys, 
pays such attorneys on a fixed salary 
basis, and pays the expenses necessary 
for such attorneys to open and operate 
an office that appears to the public to 
be an independent law firm so that, in 
essence, the insurer sets up an “outside 
counsel” so that the insurer can assign 
the defense of its insureds to this “law 
firm.” 

An insurance carrier may not, 
through the use of its salaried employ- 
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ees, practice law through appearance 
as counsel of record in any action 
brought by or against an insured by a 
third party for a claim partially cov- 
ered by the terms of the insurance 
policy. A salaried employee of an insur- 
ance company, who is an attorney 
licensed to practice in the State of 
Florida, may not appear as counsel of 
record in an action brought against an 
insured by a third party for a claim 
covered by the terms of the insurance 
policy or in the prosecution of subroga- 
tion claims for the property damage 
unless such actions are defended or 
prosecuted only in the name of the 
insurance company, and the insurance 
company assumes or is subrogated to 
the complete legal liability and pecu- 
niary interest of the claim. Independ- 
ent counsel must be retained for any 
insured who is the named defendant 
or plaintiff and is, thus, the real party 
in interest. 

This position is consistent with the 
aforementioned 1992 Florida Supreme 
Court opinion, where the court said 
that “loyalty is an essential element 
in the lawyer’s relationship to a client.” 
Id. at 428. Just as there is a potential 
conflict of interest between a lawyer 
employed by a corporation involved in 
the sale of living trusts so, too, is there 
a conflict when “house counsel” repre- 
sents an insured in a lawsuit. As the 
Florida Supreme Court said: 


If the lawyer is employed by the corporation 
selling the living trust rather than by the 
client, then the lawyer’s duty of loyalty to 
the client could be compromised. See, Rules 
Regulating The Florida Bar 4-1.7(b) (lawyer 
shall not represent a client if the lawyer’s 
exercise of independent professional judg- 
ment in the representation of that client 
may be materially limited by the lawyer’s 
responsibility to another client or to a third 
person) and 4-1.8(f) (lawyer shall not accept 
compensation for representing a client from 
one other than the client unless: client 
consents; there is no interference with law- 
yer’s independence of frofessional judgment 
or lawyer/client relationship; and informa- 
tion relating to representation is protected). 
In light of this duty of loyalty to the client, 
a lawyer who assembles, reviews, executes 
and funds a living trust document should 
be an independent counsel paid by the client 
and representing the client’s interests alone. 

The same duty of loyalty is necessar- 
ily owed to a defendant in a lawsuit 
that is owed to a client seeking a living 
trust. If a lawyer who is preparing a 
living trust document should be an 
independent counsel, then it is equally 


mandatory that independent counsel, 


LORIDA LAW LIBRARY 


Point Solutions, 


On Pointe isa 
registered trademark 
On Point Solutions 


Supreme Court Decisions - 1939 1992 Florida Statutes 


District Courts of Appeals - 1957 Rules of Procedure for all courts 


Cases & Statutes Hyperlinked Alphabetical listing of cases 


Works with any IBM compatible computer Free Installations & Training 


U.S. & Florida Constitutions 


Florida Administrative Code 


All on One, easy to use Compact Disk 


Call 1-800-952-8333 for more information and your nearest representative 


who will represent a client’s interests 
alone, should be retained in litigation. 
Clearly, “one cannot serve two mas- 
ters.” The Florida Bar v. Consolidated 
Business and Legal Forms, Inc., etc., 
386 So. 2d 797 (Fla. 1980). 

This position would differ from the 
Florida Supreme Court’s 1969 ruling 
in the case of In Re Rules Governing 
Conduct of Attorneys in Florida, 220 
So. 2d 6 (Fla. 1969). However, when 
that decision was issued almost a quar- 
ter century ago, the court specifically 
stated “it is altogether likely that this 
entire matter will receive further study 
by officials of the Bar as well as the 
business interests involved.” Such re- 
consideration is most certainly required 
now in view of the proliferation of 
insurer house counsel “law firms.” Since 
Florida last reviewed this issue 24 
years ago, there have been drastic 
changes in the law and philosophy of 
this state. In recent years, Florida has 
seen the development of a cause of 
action for bad faith, and the promulga- 
tion of the Claims Administration Stat- 
ute, §624.155. Further, there has been 
an expansion in public policy which 
strongly favors the rights and protec- 
tion of the insured. The 1969 Supreme 
Court opinion did not contemplate these 
legal and philosophical developments, 
nor did the decision consider the addi- 
tional ethical burdens which result 
from these changes. 

If the Florida Supreme Court should 
decide that house counsel may over- 
come the presumption of conflict and 
may, upon compliance with strict guide- 
lines, represent insureds, it might be 
appropriate for the court to adopt the 
following language: “An insurance car- 
rier’s house counsel may represent an 
insured under strictly limited circum- 
stances.” 


Limited Circumstances 

For purposes of this opinion, a “sala- 
ried employee” of an insurance com- 
pany refers to both “in-house” counsel 
who is a salaried employee of the 
insurer as well as to the situation in 
which an insurer engages attorneys, 
pays such attorneys on a salary basis, 
and pays the expenses necessary for 
such attorneys to open and operate an 
office that appears to the public to be 
an independent law firm so that, in 
essence, the insurer sets up an “out- 
side” counsel so that the insurer can 
assign the defense of its insureds to 


this “law firm.” 

A salaried employee of an insurance 
carrier may appear as counsel of record 
only in those claims which are de- 
fended or prosecuted in the name of the 
insurance company and when the in- 
surance company assumes or is subro- 
gated to the complete legal liability 
and pecuniary interest of the claim. A 
salaried employee of an insurance com- 
pany who is an attorney licensed to 
practice in the State of Florida may 
appear as counsel of record in an action 
brought against an insured by a third 
party for a claim covered by the terms 
of the damage only when there is 
compliance with the following terms 
and conditions: 1) There is full, written 
disclosure to the insured of the precise 
nature of counsel’s relationship with 
the insurance carrier;! 2) the insured 
is fully informed in writing of the right 
to select independent counsel of the 
insured’s own choosing; 3) the insured 
is fully informed in writing that if 
independent counsel is selected to 
represent an insured’s interests, fees, 
and costs incurred by such independ- 
ent counsel will be paid by the insur- 
ance carrier; and 4) insurance coverage 
sufficient to pay any award must exist 
and/or the insurance carrier must agree 
that it will fully satisfy any award even 
if it exceeds the policy limits. In the 
event an award in excess of the insur- 
ance policy limits is not satisfied by the 
insurance carrier, bad faith by the 
insurance carrier will be presumed 
when a salaried employee of the insur- 
ance carrier has defended an action on 
behalf of the insured. 

This approach is consistent with the 
positions taken by both Missouri and 
Georgia. In the case of In Re Allstate 
Insurance Company, 722 S.W. 2d 947 
(Mo. 1987), the court ruled that house 
counsel may overcome the inherent 
conflict of interest “only where there 
is no question of coverage and when 
the claim is within the policy limits.” 
In Allstate, there was a stipulation of 
available, adequate coverage. The Geor- 
gia Supreme Court ruled similarly in 
the case of Coscia v. Cunningham, 299 
S.E. 2d 880 (Ga. 1983), where the court 
specifically noted that “no question 
exists here as to the applicability of the 
insurance policy to the plaintiff's claims 
in this case; i.e., coverage is not dis- 
puted.” In a motion for rehearing, the 
Georgia court further regulated the use 
of house counsel by requiring that 
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there must be full disclosure of his 
relationship with the carrier and stated 
that a failure to fully advise the in- 
sured of this fact would arguably con- 
stitute unlawful practice of law and, 
further, would subject house counsel 
to claims of violation of ethical stan- 
dards. 


Conclusion 

With the rapid proliferation of in- 
surer “house counsel” law firms, it is 
necessary for The Florida Bar and the 
Florida Supreme Court to enact ethical 
guidelines to protect the interests of 
the public. Otherwise ethical dilemmas 
are bound to arise with frequency in 
the tort litigation arena. 9 


1 For example, “in-house” counsel must 
inform the insured of the employment rela- 
tionship with the insurer. Similarly, disclo- 
sure of relevant facts by “outside” counsel 
must include that the attorney is being paid 
a salary or fee by the insurer, that the 
insurer pays the attorney’s office expenses, 
and that, for all practical purposes, the 
attorney’s “law firm” exists solely to defend 
the insurer and its insureds. 
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rivatization of governmen- 
tal functions has been sug- 
gested as a vehicle to lower 
thecostsof government serv- 
ices. The idea is that government/ 
private sector partnerships, by utiliz- 
ing the efficiency and expertise of pri- 
vate enterprise in the provision of 
services, free up government to con- 
centrate on its management function. 
By going into business with the private 
sector, the theory posits, government 
delegates the hands-on task of provid- 
ing services to the business experts, 
thereby increasing efficiency and low- 
ering costs to taxpayers. The prospect 
of such a partnership offers to free 
enterprise the captive market of the 
citizenry and near certainty of collec- 
tion of payment for services rendered. 
However, how closely can private en- 
terprise align itself with government 
before it too becomes accountable to 
taxpayers? 

The Florida Legislature has made 
accountability of government a priority 
in enacting the Florida Public Records 
Act, F.S. Ch. 119.! 

Generally, the Public Records Act 
requires that all manner of records, 
regardless of physical form, made or 
received by any “agency” be available 
for inspection or copying by any per- 
son.? The objective of the Public Re- 
cords Act is to allow the public free 
access to governmental records; the 
right is “virtually unfettered,” with 
only limited exceptions which are spe- 
cifically enumerated in §119.° 

Courts in this state liberally con- 
strue the Public Records Act in favor 
of the policy of open government.’ The 
only delay permitted in producing pub- 
lic records is the reasonable time the 
custodian requires to retrieve requested 
records and to excise the records or 
portions thereof that are exempt from 
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disclosure under §119.07.5 Any public 
officer who knowingly interferes with 
the right to view public records covered 
by the Public Records Act is guilty of 
a misdemeanor in the first degree.® 
Additionally, if suit is filed to enforce 
the Public Records Act and it is deter- 
mined that an “agency” subject to the 
Public Records Act unlawfully refused 
to allow inspection of public records, 
fees and costs can be assessed against 
the agency.’ 

The Public Records Act is designed 
to reach all units of government cre- 
ated or established by Florida law. 
Under certain circumstances, however, 
private individuals or entities may be 
subject to the open records require- 
ments of the Public Records Act. The 
Pubiic Records Act defines an “agency” 
that is bound by the Public Records 
Act’s disclosure mandate as including 
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any “private agency, person, partner- 
ship, corporation, or business entity 
acting on behalf of any public agency.”8 

The legal obligation to comply with 
the open records requirements of the 
Public Records Act has broad implica- 
tions for private firms with close rela- 
tionships with public agencies. The 
result can be particularly severe for 
private companies or individuals who 
engage in a substantial business rela- 
tionship with the public sector but who 
operate primarily in the traditional 
private enterprise arena and thus may 
be unaware of their duties and respon- 
sibilities under the Public Records Act. 

This can create hidden dangers in 
having substantial dealings with the 
government. For example, the media 
is easily the most frequent direct user 
of Ch. 119. In a sense, the media acts 
as agent for the citizenry in overseeing 
the day-to-day operations of govern- 
ment and reporting on the actions of 
elected and appointed officials. In this 
way, the public at large directly bene- 
fits from the Public Records Act. How- 
ever, most private business organiza- 
tions would prefer to exercise the 
highest possible degree of control over 
their public image. Access by the public 
through the media to records of private 
businesses that act on behalf of govern- 
ment can remove the ability of such 
businesses to regulate their own public 
images. 

More importantly, however, the rela- 
tionship between a private company 
and the public sector may create an 
open-records requirement that would 
enable competitors to gain information 
and possible advantage in the market- 
place. Indeed, because the motivation 
of the party seeking public records is 
wholly immaterial to the question of 
access,? a business competitor is free 
to utilize Ch. 119 to obtain information 


i 


for any reason and to put that informa- 
tion to any use it chooses. 


Acting “On Behalf of” 
a Public Agency 

Ch. 119 itself provides little gui- 
dance for determining when a private 
company’s involvement with the public 
sector renders the private firm a “pub- 
lic agency” subject to the disclosure 
mandate of the Public Records Act. 
Instead, one must look to the caselaw 
interpreting the provision. Clearly, a 
private entity does not act “on behalf 
of” a public agency merely by contract- 
ing to provide goods or services to the 
agency.!° Some additional entangle- 
ment with government is necessary. A 
number of factors that suggest a sig- 
nificant level of governmental involve- 
ment in the private company have been 
isolated by Florida courts. No single 


factor is determinative, however. In- 
stead, Florida courts have fashioned, 
and the Florida Supreme Court has 
adopted, a “totality of the factors” test 
for examining whether the degree of 
public sector involvement in the pri- 
vate enterprise amounts to the private 
company acting “on behalf of” the pub- 
lic agency.!! 

Some of the factors considered in- 
clude 1) the level of government fund- 
ing and whether private and public 
funds are commingled; 2) the extent of 
governmental control over the private 
firm; 3) whether the private entity was 
created by the public agency; 4) whether 
the private firm’s activity is conducted 
on public property; and 5) whether the 
government has a financial interest in 
the private company.!2 These types of 
factors were present in the “private” 
company held subject to the Public 
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Records Act in Sarasota Herald- 
Tribune Co. v. Community Health 
Corp., 582 So. 2d 730 (Fla. 2d DCA 
1991), and the volunteer fire depart- 
ment subjected to the Public Records 
Act in Schwartzman v. Merritt Island 
Volunteer Fire Department, 352 So. 2d 
1230 (Fla. 4th DCA 1977). 

However, a private company need 
not be actually created and funded by 
a public agency to be subject to Ch. 
119. For example, in Fox v. News-Press 
Publishing Co., Inc., 545 So. 2d 941 
(Fla. 2d DCA 1989), a private company 
hired as the exclusive towing agent for 
the City of Fort Myers was determined 
to be acting “on behalf of” the city and 
subject to Ch. 119. The Fox court was 
persuaded by the terms of the contract 
between the parties which provided the 
city with a high level of control over 
city-related towing operations and 
which required that the towing func- 
tion be coordinated with the city police 
department. The Fox court grounded 
its holding upon the fact that the 
towing company was performing a gov- 
ernment function by removing wrecked 
and abandoned vehicles from streets, 
a service which was a city function 
codified by city ordinance. Id. at 943. 

Similarly, in Byron, Harless, Schaf- 
fer, Reid and Associates, Inc. v. State, 
360 So. 2d 83 (Fla. Ist DCA 1978), 
quashed on other grounds, 379 So. 2d 
633 (Fla. 1980), the court held*that a 
consultant firm of psychologists, which 
was hired to conduct a search for 
applicants for the position of managing 
director of a public electric authority, 
acted “on behalf of” a public agency and 
was thus subject to the open records 
requirement of the Public Records Act 
in connection with that engagement. 
At the inception of the business rela- 
tionship, the consultant and the public 
agency agreed that maintaining the 
confidentiality of all information sub- 
mitted by candidates was of utmost 
importance to avoid jeopardizing cur- 
rent positions of applicants and to 
ensure that the most qualified candi- 
dates would apply. Preserving confi- 
dentiality was in fact one of the rea- 
sons a private firm was employed to 
perform the search. Id. at 87. However, 
this delegation of authority in order to 
preserve confidentiality was the key 
aspect of the relationship which sub- 
jected the private firm to the Public 
Records Act. As stated in Byron, Har- 
less, a private firm acts “on behalf of” 


a public agency if the “services con- 

tracted for are an integral part of the 

agency’s chosen process for a decision 
. 2 Id. at 88. 

The court rejected an attempt to 
avoid the act by delegating record- 
keeping functions to a private entity 
under a slightly different rationale in 
Times Publishing Company, Inc. v. 
City of St. Petersburg, 558 So. 2d 487 
(Fla. 2d DCA 1990).!3 In that case, 
records, including a lease, were gener- 
ated in connection with negotiations 
between the city and the Chisox Corpo- 
ration to move the Chicago White Sox 
to St. Petersburg to play in the Florida 
Suncoast Dome. All pertinent records 
were kept in the office of a local attor- 
ney retained by Chisox Corporation 
and were reviewed there by city offi- 
cials without city hall ever taking pos- 
session of copies. Id. at 490. The court 
found that once these documents were 
exhibited to the city they took on the 
status of public records even though 
the records were neither made by the 
city nor in its physical custody. Id. at 
492. 
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Conversely, in Parsons & Whitte- 
more v. Metropolitan Dade County, 429 
So. 2d 343 (Fla. 3d DCA 1983), the 
court reversed a trial court ruling that 
two private companies, under contract 
with Dade County to construct a solid 
waste facility to be later conveyed to 
the county, acted “on behalf of” the 
county compelling disclosure of records 
related to the project. Noting the ab- 
sence of factors which had subjected 
the volunteer fire department in 
Schwartzman to the Public Records 
Act, the court refused to compel disclo- 
sure of records solely because of a 
contract existing with a public agency. 
Id. at 345-46. Moreover, the court found 
that the private companies neither 
performed a government function nor 
participated in the governmental deci- 
sion-making process. Id. at 346. 
Florida courts have been careful to 
point out that the weight afforded to 
any factor varies depending upon the 
circumstances of the individual case 
and, further, that future cases may 
isolate additional relevant factors.!4 
Moreover, a determination that a pri- 
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vate company acts “on behalf of” a 
public agency for some purposes does 
not necessarily subject all of the pri- 
vate company’s records to disclosure 
under Ch. 119. Rather, the trial court 
will examine the records request to 
determine whether those records were 
made or received by the private firm 
in connection with its actions “on be- 
half of” the public agency.'5 Of course, 
under some circumstances, such as 
when the private company exists solely 
to act “on behalf of” a public agency, 
all nonexempt records may be required 
to be open for inspection and copying. 


Attorneys’ Fees Awards 

Florida courts have been somewhat 
hesitant to award attorneys’ fees, pur- 
suant to F.S. §119.12, to a party seek- 
ing records from a private firm. The 
statute requires a finding that the 
private firm “unlawfully refused” to 
provide access to public records before 
fees can be awarded. The courts have 
taken the position that the “totality of 
the factors” test does not provide suffi- 
cient clarity as to the legal obligations 
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of private agencies that receive public 
records requests such that a denial of 
the request could be considered “un- 
lawfully refused.” Further, in denying 
an award of fees, both the Fox court 
and the court in PHH Mental Health 
Services, Inc. v. New York Times Com- 
pany, 582 So. 2d 1191 (Fla. 2d DCA 
1991), found it significant that the 
private company subject to the Public 
Records Act itself sought judicial reso- 
lution of its legal obligations soon after 
receiving a request for records. 


Conclusion 

The analysis employed by Florida 
courts in determining whether a pri- 
vate company acts “on behalf of” a 
public agency for purposes of the Pub- 
lic Records Act is an accommodation 
of conflicting concerns. On the one 
hand is the interest of private compa- 
nies in keeping their business dealings 
confidential. Competing with that con- 
cern is the public’s right to know about 
the workings of government and how 
tax dollars are spent. The “totality of 
the factors” test strikes a balance be- 
tween these countervailing considera- 


tions by subjecting only those private 
companies who operate with a signifi- 
cant level of government involvement 
to the open records mandate of the 
Public Records Act. Under existing 
caselaw, a private company is free to 
provide goods and services to the public 
sector without opening their records, 
provided the private firm remains in- 
dependent of pervasive government in- 
volvement and does not insert itself as 
part of the government decision- 
making process. As a balancing test, 
the factors analysis lacks certainty and 
predictability. However, given the vital 
importance of both competing consid- 
erations and the infinite variations of 
how a private company might act “on 
behalf of” a public agency, the case-by- 
case analysis currently employed is 
warranted.J 


1 Additionally, the public’s right of ac- 
cess to public records is codified in the 
Florida Constitution, Art. I, §23. Similarly, 
Florida courts have stated that the right of 
the public to be informed as to the affairs 
of government is to be “zealously protected.” 
City of Gainesville v. State, 298 So. 2d 478, 
479 n.3 (Fla. Ist D.C.A. 1974). 

2 Fra. Star. §§119.01(1), 119.011(1) and 
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3 Lorei v. Smith, 464 So. 2d 1330, 1332 
(Fla. 2d D.C.A. 1985). 

4 Wolfson v. State, 344 So. 2d 611, 613 
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5 Tribune Co. v. Cannella, 458 So. 2d 
1075, 1078 (Fla. 1984). 

6 Fra. Stat. §119.02 (1991). 
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1980). 
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1983). 
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ing Co., Inc., 545 So. 2d 941, 943 (Fla. 2d 
D.C.A. 1989). 

12 Schwab, 596 So. 2d at 1029. 

13 See also Tober v. Sanchez, 417 So. 2d 
1058, 1054 (Fla. 3d D.C.A. 1982) (public 
agency may not avoid public records act by 
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CRIMINAL LAW 


Constitutional Limitations on 
the Use of Peremptory Challenges 


any lawyers involved in 
the prosecution of crimi- 
nal cases believe that per- 
emptory challenges are 
essential to ensuring a fair jury. Those 
lawyers emphasize that the standards 
for challenging a juror for cause are 
difficult, if not impossible, to meet, 
particularly when the juror is unwill- 
ing to acknowledge that he or she may 
be biased or prejudiced or when the 
juror emphasizes, notwithstanding any 
personal belief, a willingness to follow 
the law and the court’s instructions. 
Although the need for peremptory chal- 
lenges to ensure a fair trial may be 
subject to some dispute, there is little 
question that their availability en- 
hances the perception, at least for the 
party exercising the challenge, that the 
voir dire process will lead to a fairer 
jury. This is true because the availabil- 
ity of such challenges allows a party 
to remove an individual whom the party 
senses or intuitively believes may be 
predisposed to vote against the party 
without having to offer or establish any 
reasonable justification for doing so. 
If peremptory challenges are to ful- 
fill the purpose stated above, it follows 
that there should be few or no substan- 
tive constraints on the ability of a 
party to exercise them. If the purpose 
of the peremptory is, at a minimum, 
to enhance the perception of the party 
who may exercise it that its availabil- 


ity will result in fairer juries because. 


the party is given the unfettered power 
to preclude individuals from serving, 
then any limitation on that power 
undercuts that purpose. 

Critics of peremptory challenges ar- 
gue that if a party is given the unre- 
strained power to remove a prospective 
juror, there is a likelihood that this 
power will be used in an impermissibly 
discriminatory manner. Specifically, 


Because of Batson 
and Neil, it is likely 
that the role of 
peremptory 
challenges in 
enabling a party to 
challenge a juror 
will be lessened 


by Steven M. Goldstein 


they assert that peremptory challenges 
may well be used to remove jurors 
because of race, ethnicity, gender, or 
religion. Critics argue that at a mini- 
mum there should be some constraints 
on a party’s ability to exercise such 
challenges so as to minimize their 
potential for being used in a discrimi- 
natory fashion. 

Beginning in the late 1970’s and the 
early 1980’s, courts became increas- 
ingly sensitive to claims that peremp- 
tory challenges were being used by 
prosecutors to exclude African-Ameri- 
can veniremen. In 1986, in Batson v. 
Kentucky, 479 U.S. 79 (1986), the U.S. 
Supreme Court overruled its earlier 
holding in Swain v. Alabama, 380 U.S: 
202 (1965), that to establish a claim of 
racial discrimination by prosecutors in 
using their peremptory challenges, a 
criminal defendant could not rely solely 


on the prosecution’s conduct in a case. 
Under Swain, to establish a claim a 
criminal defendant had to show a sys- 
temic prosecutorial practice of utilizing 
peremptories to preclude African- 
Americans from sitting on juries in 
criminal cases over a period of time. 
In overruling Swain, Batson permitted 
a criminal defendant to establish a 
claim of racial discrimination based 
solely on the prosecution’s use of per- 
emptory challenges in a case. Specifi- 
cally, the Court ruled that if the crimi- 
nal defendant could make a prima facie 
case that the prosecution had used 
peremptories in a racially discrimina- 
tory fashion, then the burden shifted 
to the prosecution to establish a legiti- 
mate race-neutral, nonpretextual justi- 
fication for the peremptory. Two years 
prior to Batson, the Florida Supreme 
Court had reached this same conclu- 
sion under the state constitution in 
State v. Neil, 457 So. 2d 481 (Fla. 
1984). 

Both Batson and Neil specifically 
addressed the propriety of the prosecu- 
tion’s peremptory challenges in an in- 
dividual criminal case to preclude Afri- 
can-Americans from serving as jurors. 
Both decisions set out a similar proce- 
dure for determining whether the prose- 
cution had done so. These decisions, 
however, also left a host of unanswered 
questions: 1) Are the Batson and Neil 
holdings equally applicable to alleged 
discrimination in the use of perempto- 
ries against groups other than African- 
Americans such as women, Hispanics, 
and members of other ethnic or relig- 
ious groups? 2) Are the Batson and 
Neil holdings equally applicable to the 
defense use of peremptory challenges? 
3) What must one seeking to challenge 
the use of a peremptory establish to 
state a prima facie case so as to shift 
the burden to the party exercising the 
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challenge to establish a legitimate, 
race-neutral nonpretextual justification 
for it? 4) What constitutes a legitimate 
race-neutral nonpretextual justification 
for a peremptory challenge? 5) What 
are the remedies available to the trial 
court if it finds that a party has exer- 
cised a peremptory in an impermissibly 
discriminatory manner? and 6) What 
standard of review will the appellate 
courts utilize in reviewing claims that 
peremptory challenges have been util- 
ized in an impermissibly discriminatory 
fashion? 

Not surprisingly, post Batson and 
Neil, these questions have been ad- 
dressed in a number of judicial deci- 
sions. This article will discuss the most 
significant of these decisions, some of 
which have resolved the above 
questions and will also discuss some 
other process questions that have arisen 
in the Batson/Neil context. 


What Is a Protected Group? 

Batson and Neil addressed the pro- 
priety of the prosecution utilizing its 
peremptory challenges to exclude Afri- 
can-American jurors. However, since 
these decisions are premised on the 
right to equal protection and the right 
not to have excluded from the jury a 
distinct, identifiable segment of the 
community, it is difficult to see how the 
principles of both decisions, at least in 
theory, could be limited to challenges 
to African-Americans. The significance 
of any holding that Batson and Neil are 
equally applicable to the use of peremp- 
tories against groups other than African- 
Americans was enhanced by the post- 
Batson and Neil Florida Supreme Court 
decision in State v. Kibler, 546 So. 2d 
710 (Fla. 1989), and U.S. Supreme 
Court decision in Powers v. Ohio, 111 
S. Ct. 1364 (1991). In both cases, the 
courts held that to raise a Batson/Neil 
claim, a criminal defendant need not 
be a member of a group against whom 
the prosecution has arguably used per- 
emptory challenges in a racially dis- 
criminatory manner. Although both 
courts indicated that if the defendant 
was not a member of the group argu- 
ably discriminated against, this was 
relevant to the determination of 
whether the defendant could establish 
impermissible discrimination, both 
cases stand for the proposition that 
this fact alone would not preclude a 
criminal defendant from raising a Bat- 
son / Neil claim. 


Although Alen 
definitively answers 
the protected group 
question in Florida 

regarding 

Hispanics, the 
question remains of 

what other groups 
might be protected 


Regarding the question of what 
groups are protected for Batson/Neil 
purposes, the Florida Supreme Court 
recently addressed this issue in Alen 
v. State, 616 So. 2d 452 (1993). In Alen, 
the Court concluded that Hispanics are 
a protected group for Batson/Neil pur- 
poses. The Alen decision is consistent 
with the decision in Hernandez v. New 
York, 111 S. Ct. 1859 (1991), where the 
Court implicitly assumed that Hispan- 
ics or Latinos are a protected group for 
Batson purposes. 

In Alen, the Florida Supreme Court 
attempted to set out a standard for 
determining whether a group is pro- 
tected for Batson/Neil purposes. It 
wrote: 

[T]he cognizability requirement inherently 
demands that the group be objectively dis- 
cernible from the rest of the community. . . 
(that is) the group’s population should be 
large enough that the general community 
recognizes it as an identifiable group in the 
community . . . (and) the group should be 
distinguished from the larger community 
by an internal cohesiveness of attitudes, 
ideas, or experiences that may not be ade- 
quately represented by other segments of 
society. 

Alen, 616 So. 2d at 454. 

Although Alen definitively answers 
the protected group question in Florida 
regarding Hispanics, the question re- 
mains of what other groups might be 
protected, particularly in light of Alen’s 
emphasis that the group “should be 
distinguished from the larger commu- 
nity by an internal cohesiveness of 
attitudes ... that may not be ade- 
quately represented by other segments 
of society.” In this context, Italian- 
Americans were found to be a protected 
group in U.S. v. Biaggi, 853 F.2d 89 (2d 
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Cir. 1988), cert. den., 489 U.S. 1052 
(1989), as were Native Americans in 
U.S. v. Chalan, 812 F.2d 1302 (10th 
Cir. 1987). On the other hand, city 
residents were found not to be pro- 
tected in U.S. v. Canfield, 879 F.2d 446 
(8th Cir. 1989), as were young adults 
and college students in Ford v. Seabold, 
841 F.2d 677 (6th Cir. 1987), cert. den., 
488 U.S. 928 (1988), and blue collar 
workers and less-educated individuals 
in Anya v. Hansen, 781 F.2d 1 (1st Cir. 
1986). 

The U.S. Supreme Court is likely to 
shed some light on the protected group 
issue when it decides J.E.B. v. TB., 
53 Crim. L. Rep. 3037 (May 19, 1993), 
a case in which certiorari was granted 
by the Court on May 17, 1993. The 
issue presented in J.E.B. is whether 
the principles of Batson are equally 
applicable to allegations that a party 
has exercised peremptory challenges 
to exclude jurors based on gender. 
Specifically, in J.E.B., the defendant 
in a paternity action brought by the 
state argued that the state had used 
its peremptories to exclude all males 
from the jury. Regarding this particu- 
lar question, in U.S. v. DeGross, 960 
F.2d 1433 (9th Cir. 1992), the U.S. 
Court of Appeals for the Ninth Circuit 
had reached the conclusion that women 
are a protected group for Batson pur- 
poses while in U.S. v. Brousard, 987 
F.2d 215 (5th Cir. 1993), the Fifth 
Circuit reached a contrary conclusion, 
holding that it would apply the legal 
standards set out in Swain v. Alabama 
in determining whether a party had 
impermissibly utilized peremptory chal- 
lenges to exclude women. 

Given that Batson and Neil are prem- 
ised on the right to equal protection 
and the right not to have identifiable 
segments of the community excluded 
from the jury, it is difficult to under- 
stand how the principles of those cases 
could be limited solely to the use of 
peremptories against African-Ameri- 
cans. However, what group the juror 
whom the challenge is exercised against 
is a member of is likely to be significant 
both in determining what standard 
should be used in assessing the legiti- 
macy of the reason offered for the 
challenge and whether impermissible 
discrimination in the use of the per- 
emptory has been established. In this 
context, some have gone so far as to 
suggest that the principles of Batson 
should only be applicable to the exer- 


cise of peremptories against “minority” 
and not “majority” jurors, since, absent 
the ability to unconditionally use 
peremptories against majority jurors, 
it might be impossible to get minority 
members of the community on the jury. 
This argument, however, was implic- 
itly rejected by the First District Court 
of Appeal in State v. Aldret, 592 So. 2d 
264 (Fla. Ist DCA 1991), when it held 
that peremptory challenges cannot be 
utilized to strike white jurors because 
of their race. See also Elliott v. State, 
591 So. 2d 981 (Fla. lst DCA 1991). 
The Florida Supreme Court affirmed 
the lower court decision in State v. 
Aldret, although it did not address the 
specific question of the use of peremp- 
tories to exclude “majority” jurors. See 
State v. Aldret, 606 So. 2d 1156 (Fla. 
1992). 


Are Batson/Neil Holdings 
Equally Applicable? 

Although the dissenters in both Bat- 
son and Neil had suggested that logi- 
cally the constraints placed by those 
cases on prosecutors when utilizing 
their peremptory challenges should be 
equally applicable to defense lawyers, 
neither case directly involved that ques- 
tion. Prior to Batson, in Polk County 
v. Dodson, 102 S. Ct. 445 (1981), the 
U.S. Supreme Court had held that a 
public defender did not act under color 
of state law (was not a state actor) for 
purposes of civil rights (§1983) liability 
when representing a criminal defen- 
dant because of his adversary relation- 
ship with the state. Given the Polk 
County holding, it would seem that if 
defense lawyers were to be subject to 
the constitutional constraints set out 
in Batson and Neil, the courts would 
have to find that defense lawyers were 
state actors when exercising peremp- 
tory challenges, but were not state 
actors when otherwise representing a 
criminal defendant. 

In Georgia v. McCollum, 112 S. Ct. 
2348 (1992), the U.S. Supreme Court 
squarely addressed this question and 
concluded that its ruling in Batson was 
equally applicable to the defense use 
of peremptory challenges. Relying on 
its decision one year earlier in Edmon- 
son v. Leesville Concrete Co., 111 S. Ct. 
2077 (1991), that Batson was equally 
applicable to private litigants in civil 
proceedings, it rejected the facially ap- 
pealing argument that because of the 
adversary relationship between the de- 


fense and state, when the defense exer- 
cises its peremptories it is not a state 
actor so that Batson’s equal protection 
mandate does not come into play. Ap- 
proximately three months after the 
U.S. Supreme Court ruling in McCol- 
lum, the Florida Supreme Court explic- 
itly reached the same conclusion in 
State v. Aldret, 606 So. 2d 1156 (Fla. 
1992), relying not only on McCollum 
but also the Florida Constitution. It 
also noted that dicta in Neil clearly 
indicated that it intended its Neil hold- 
ing to be equally applicable to defense 
lawyers. 

After McCollum and Aldret, it is now 
clear that subject to one procedural 
caveat, the constitutional limitations 
placed on the state’s use of peremptory 
challenges are equally applicable to 
defense lawyers. That caveat is that 
in McCollum, the Court suggested that 
if a defense lawyer is asked to give 
reasons for a peremptory challenge and 
those reasons might relate to confiden- 
tial communications or reveal trial strat- 
egy, the defense may be entitled to 
explain its reasons in camera. 


Prima Facie Case Requirement 

Both Batson and Neil required that 
before a prosecutor could be required 
to offer a reason for exercising a per- 
emptory challenge, the objecting party 
had first to make a prima facie case; 
that is, demonstrate that there was a 
strong likelihood that the peremptory 
had been exercised for impermissible 
reasons. In this regard, the courts 
eschewed any bright-line test and iden- 
tified a number of factors relevant to 
this prima facie case determination. 
These factors included: 1) the number 
of peremptories used against members 
of the group of which the challenged 
juror was a member; 2) the percentage 
of the total number of peremptories 
exercised that were used against the 
group of which the challenged juror 
was a member; 3) the facts of the case; 
and 4) the questions asked of the 
challenged juror and the responses. 
Further, in this context, the courts 
indicated that any doubt as to whether 
the complaining party had satisfied the 
prima facie case requirement should 
be resolved in the complaining party’s 
favor since, in practical terms, it made 
more sense to ask the prosecutor to 
offer an explanation for the peremptory 
than to risk that a conviction might 
be reversed for failure to make such 
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an inquiry. 

The Batson/Neil prima facie case 
requirement obviously reflected some 
attempt to accommodate those who 
were concerned that placing any con- 
straints on the use of peremptories 
would undercut their effectiveness as 
a vehicle in helping to ensure that a 
party would believe, at a minimum, 
that the voir dire process would pro- 
duce a fairer jury. The prima facie case 
requirement, however, added another 
legal question relating to the use of 
peremptories. And, particularly because 
the courts eschewed any bright-line 
test in determining whether a prima 
facie case had been established, it is 
perhaps not surprising that, in a num- 
ber of cases, questions arose relating 
to this requirement. 

In part because of the difficulty in 
determining whether a complaining 
party has satisfied the prima facie case 
requirement, in State v. Johans, 613 
So. 2d 1319 (1993), the Florida Su- 
preme Court held that the objecting 
party need no longer do so for cases 
tried after the date of the Johans 
decision, i.e., post February 18, 1993. 
Specifically, if a party says that an 
adversary has exercised a peremptory 
for impermissible reasons, even if it 
was the first peremptory used against 
members of the group of which the 
challenged juror is a member, the trial 
court still must require the party who 
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exercised the peremptory to explain 
the reasons for doing so. The Johans 
court further held that if the trial court 
does not do so, the only remedy on 
appeal is to reverse a conviction; that 
is, a remand to attempt to determine 
the legitimacy of the reasons that might 
have been offered for the peremptory 
is not permissible. 

Johans then goes beyond what is 
required by federal constitutional law, 
that is by Batson. As alluded to earlier, 
the Johans decision was probably 
prompted by the court’s desire to ob- 
viate the need for any litigation regard- 
ing the prima facie case question. It 
also undoubtedly reflects a middle 
ground or compromise position regard- 
ing the use of peremptories when con- 
trasted with the position of those who 
advocate doing away with such chal- 
lenges completely because of their po- 
tential to be used in an impermissibly 
discriminatory manner. 


Legitimate Justifications for 
Peremptory Challenges 

It should not be surprising that the 
question of whether the reason offered 
for a peremptory is legally sufficient is 
a difficult one. Although by definition 
the reason offered need not provide a 
justification for a cause to challenge 
the juror, it must nevertheless have 
some reasonable basis in logic so as to 
be sufficient to rebut an inference that 
the peremptory has been used in an 
impermissibly discriminatory manner. 
In assessing whether the reasons of- 
fered for a challenge are legally suffi- 
cient, it is necessary to ask whether 
the reason is a legitimate one in the 
abstract and whether it is pretextual. 

As to the legitimacy requirement, 
both Batson and Neil stand for the 
proposition that a belief that a juror 
may identify with the accused because 
both are of the same race is not legally 
sufficient. Further, in Wright v. State, 
586 So. 2d 1024 (1991), the Florida 
Supreme Court noted that challenges 
which are sought to be justified based 
on looks, gestures, and impressions, 
i.e., no eye contact or body language, 
will generally not be acceptable and 
may only be sufficient if observed by 
the trial judge and confirmed by the 
judge on the record. In addition, Alen 
and Joiner v. State, 618 So. 2d 174 (Fla. 
1993), stand for the proposition that it 
is not a legally sufficient reason to 
peremptorily strike a juror so as to 


The Florida 
Supreme Court held 
that after finding a 

Batson/Neil 

violation, the trial 
court could either 
seat the improperly 
challenged juror or 
start jury selection 
anew with a new 
Jury pool 


have an opportunity to get a juror who 
is a member of the same group as the 
juror who was challenged. Finally, rea- 
sons that are conclusory or intuitive 
are not legally sufficient. See Kramer 
v. State, 613 So. 2d 26 (Fla. 2d DCA 
1993) (that an African-American juror 
obtained a bad score on a personal 
one-to-five scale developed by the prose- 
cutor is not legally sufficient). 

On the other hand, that the juror 
had no visible means of support was 
found to be legitimate, at least in the 
abstract, in Files v. State, 613 So. 2d 
1301 (Fla. 1992). Also in State v. Slap- 
pey, 522 So. 2d 189 (Fla. 1988), an 
explanation that the juror was a politi- 
cal liberal was found to be permissible 
while in Mitchell v. State, 579 So.2d 
45 (Ala. Ct. Crim. App. 1991), the court 
found legitimate a prosecutor’s expla- 
nation that she had used her peremp- 
tory to strike an African-American ju- 
ror because he wore an earring. Fi- 
nally, the U.S. Court of Appeals for the 
Seventh Circuit found sufficient an 
explanation that the challenged jurors 
were young and unemployed in U.S. v. 
Ferguson, 935 F.2d 862 (7th Cir. 1991), 
cert. den., 112 S. Ct. 907 (1992). 

Regarding the question of whether 
the explanation offered, although le- 
gitimate in the abstract, is pretextual, 
problems are most likely to arise when 
it is asserted that the justification 
offered is equally applicable to a juror 
who was not challenged, when it is 
argued that the reason makes no sense 
in light of the facts of the case. See St. 
Louis v. State, 584 So. 2d 180 (Fla. 4th 
DCA 1991) (reason that the juror was 
challenged was because he wasn’t edu- 
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cated enough is pretextual given that 
there was nothing complex about the 
facts of the case which made a particu- 
lar level of education essential for a 
juror), or when it is asserted that the 
reason offered does not apply to the 
challenged juror, see Williams v. State, 
574 So. 2d 136 (Fla. 1991) (the prosecu- 
tor’s explanation that he used a per- 
emptory challenge on an African- 
American juror because the juror could 
not understand the felony murder doc- 
trine is legally insufficient because the 
record does not reflect that the juror 
was asked any question about the 
doctrine). 

On the question of the legal suffi- 
ciency of an explanation offered for a 
peremptory, the issue arises of how to 
resolve claims of the alleged discrimi- 
natory use of peremptories when mul- 
tiple justifications are offered, some 
which are permissible and some which 
are not. In Kramer, the Florida Su- 
preme Court seemed to indicate that 
if multiple reasons were offered, as 
long as one was legally sufficient, there 
was no error. Some federal courts have 
reached a contrary conclusion. See U.S. 
v. Greene, 36 M.J. 274 (1993). Logi- 
cally, the fact that a legally sufficient 
explanation may be proffered does not 
necessarily mean that the party exer- 
cising the peremptory has not done so 
for impermissibly discriminatory rea- 
sons. 


Remedies for 
Batson/Neil Violations 

In Jefferson v. State, 595 So. 2d 38 
(Fla. 1992), the court resolved the ques- 
tion of what remedies are available if 
the trial court finds a Batson/Neil vio- 
lation. In Jefferson, the court rejected 
the argument that the trial court was 
limited to dismissing the jury and 
starting jury selection anew, assuming 
that to be the remedy wished by a 
criminal defendant. Rather, the Flor- 
ida Supreme Court held that after 
finding a Batson/Neil violation, the 
trial court could either seat the im- 
properly challenged juror or start jury 
selection anew with a new jury pool. 
The Jefferson court also suggested that 
the remedy decision of the trial court, 
after finding a Batson/Neil violation, 
would be subject to an abuse of discre- 
tion standard of appellate review. If, 
as was the case in Jefferson, the peremp- 
tories were exercised outside the jury’s 
presence, as was any argument regard- 


ing their propriety, it would seem to 
be clearly within the trial court’s dis- 
cretion, and perhaps even required, to 
seat the improperly challenged juror, 
notwithstanding any objection by the 
defendant or, for that matter, the state 
after McCollum and Aldret, who might 
want to start jury selection anew. This 
is particularly the case given the Jef- 
ferson court’s emphasis on the con- 
stitutional right of a juror not to be 
excluded from jury service on the basis 
of race. 


The Appellate 
Standard of Review 

In Files, the Florida Supreme Court 
addressed what is the proper standard 
of review when appellate courts are 
reviewing trial court determinations 
that the use of peremptories by prose- 
cutors were permissible or implicitly, 
after McCollum and Aldret, that the 
defense use of peremptories were im- 
permissible. Files holds that an abuse 
of discretion standard of review is to 
be utilized, except when the reason 
offered by the party exercising the 
peremptory is invalid as a matter of 
law (see discussion following for what 
explanations are invalid as a matter 
of law). The Files holding is consistent 
with the U.S. Supreme Court decision 
in Hernandez, where the Court held 
that federal courts, when reviewing a 
state court determination that a prose- 
cutor did not utilize peremptories in 
an impermissible manner, should not 
set aside that determination unless it 
was clearly erroneous. 

Given that to determine whether 
there has been a Batson or Neil viola- 
tion requires an assessment of the 
intent of the party exercising the per- 
emptory, it is perhaps not surprising 
that the Files court opted for an abuse 
of discretion standard of review. Argu- 
ably, particularly where the claim, as 
in Files, is that the reason offered for 
the challenge was pretextual because 
it was equally applicable to other ju- 
rors who were not challenged, the trial 
judge is in a better position than a 
reviewing court to make this determi- 
nation. However, in cases where it is 
argued that the reason offered makes 
no sense given the facts of the case, or 
simply doesn’t apply to the juror in 
question, although it is probable that 
given Files an appellate court will 
employ an abuse of discretion standard 
of review, it may be more likely to find 


an abuse of discretion since it is con- 
ceivably more probable that it will be 
clear from the record whether the rea- 
son offered was pretextual for either 
of these reasons. Put another way, an 
abuse of discretion or deferential ap- 
pellate standard of review makes the 
most sense when there is some basis 
for believing that the trial court is in 
a better position than an appellate 
court to resolve the question at issue. 


Miscellaneous 
Process Questions 

Some of the other process questions 
that have arisen in the Batson/Neil 
context include the following: 1) What 
steps must be taken to preserve a 
Batson/Neil objection? 2) Can a party 
insist that any argument regarding the 
propriety of the use of a peremptory 
be done outside the presence of the 
jury? 3) Can a defendant, who is tried 
with another, challenge the use of a 
peremptory by the codefendant? 4) Can 
the trial court sua sponte require a 
party utilizing a peremptory to explain 
why it was exercised? 5) Might Batson 
and Neil justify the asking of questions 
during voir dire that otherwise might 
not be permitted? and 6) Does the 
seating of a juror who is a member of 
the same group as a juror who was 
challenged for impermissibly discrimi- 
natory reasons cure that error? 

Regarding the first question, in 
Joiner, the Florida Supreme Court held 
that to preserve a Batson/Neil objec- 
tion, the complaining party must bring 
to the court’s attention, before the jury 
is sworn, either by renewing an earlier 
objection to the use by the adversary 
of a peremptory or by accepting the 
jury subject to the prior objection, that 
the complaining party wishes to pre- 
serve the issue for appellate review. 
Although it is not necessary to move 
to strike the jury panel, it is required 
that the complaining party communi- 
cate to the court that the earlier objec- 
tion has not been abandoned. See also 
Mitchell v. State, 618 So. 2d 238 (Fla. 
3d DCA 1993), and Suggs v. State, 18 
Fla. L. Weekly S387 (Fla. June 24, 
1993). 

As to whether a party can insist that 
argument regarding the propriety of 
the use of peremptories be made out- 
side the presence of the jury, in Watson 
v. State, 825 S.W. 2d 569 (Ark. 1992), 
the court held that an African- 
American defendant was denied due 
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process when the trial court insisted 
that the defense’s challenge to the 
prosecutor’s use of a peremptory be 
made in the jury’s presence. As the 
court pointed out, not only did the trial 
court action run the risk of prejudicing 
the venire against the accused, but also 
if the court wishes to retain the option 
of seating the challenged juror if the 
defense objection is found to be merito- 
rious, it is best for any objection and 
argument to be conducted outside the 
presence of the jury. 

Given the holdings in Edmonson and 
McCollum that private litigants and 
defense lawyers are subject to the con- 
straints of Batson, it would seem that 
one tried with another should be able 
to object to the use of peremptories by 
the codefendant. In State v. Anaya, 825 
P.2d 961 (Ariz. Ct. App. 1991), ren- 
dered prior to McCollum, the court, 
relying in part on Edmonson, con- 
cluded that a defendant could do so. 
The court also emphasized, in justify- 
ing its position, that the harm 
attributable to a racially motivated 
peremptory challenge affected not only 
the defendant but also the prospective 
juror. 

As to whether a trial judge may sua 
sponte require a party to offer an 
explanation for the use of a peremptory 
if the party believes it is impermissibly 
motivated, it seems clear that the court 
should have the power to do so given 
the importance of rooting out discrimi- 
nation in the jury selection process. In 
Lemley v. State, 599 So. 2d 64 (Ala. Ct. 
Crim. App. 1992), the court concluded 
that a trial court does have this power. 

It has been suggested that the need 
for a prosecutor, or for that matter 
defense counsel after McCollum, to 
offer explanations for the use of peremp- 
tories might justify the asking of other- 
wise impermissible questions during 
voir dire. In Lane v. State, Ala. Ct. 
Crim. App. No. CR 92-664 (May 28, 
1993), 53 Crim. L. Rep. 1257 (June 23, 
1993), the prosecutor offered this ex- 
planation to justify asking other jurors 
whether they were aware of 11 other 
individuals who were arrested in the 
same drug operation as the defendant, 
but who were not witnesses and who 
were not being tried with him, when 
some of these individuals were rela- 
tives of the defendant and the names 
of some had been published in the 
newspaper following their arrest. Al- 
though the court was troubled by the 


questions and their potential for preju- 
dice, it concluded that it was not an 
abuse of discretion for the trial court 
to permit the questions. 

Regarding the last question above, 
Joiner makes clear that the fact that 
a juror who replaces a juror who has 
been challenged for impermissible rea- 
sons is a member of the same group 
as the challenged juror does not cure 


any Batson/Neil error. As the court put 
it: “Jurors are not fungible. Each juror 
has a constitutional right to serve free 
of discrimination. The striking of a 
single African-American juror for ra- 
cial reasons violates the Equal Protec- 
tion Clause.” 
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have, like those decisions themselves, 
attempted to reconcile two essentially 
irreconcilable concerns that peremp- 
tory challenges, at a minimum, be a 
vehicle for enhancing the parties’ per- 
ception that the voir dire process will 
result in a fair jury, and that individu- 
als not be precluded from jury service 
for impermissibly discriminatory rea- 
sons. To the extent that the courts are 
willing to expand the number of groups 
that are protected for Batson and Neil 
purposes and are more willing to closely 
examine the reasons offered when mem- 
bers of such groups are challenged 
peremptorily, it is likely that the role 
of peremptory challenges in enabling 
a party to challenge a juror because 
they intuitively believe the juror would 
vote against the party will be lessened. 
Whether this is good or bad is ulti- 
mately dependent on whether one be- 
lieves that the nature of the peremp- 
tory challenge makes it well-suited to 
hide discriminatory motives, or whether 
it is an important vehicle in ensuring 
that the jury chosen is a fair one. 
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GENERAL PRACTICE 


Buyer Beware: Transferee Liability 
in Business Asset Acquisitions 


he predominant nontax fac- 

tor in structuring the acqui- 

sition of a business is the 

buyer’s desire to start fresh, 
free of the known and unknown claims 
of the seller’s creditors. This expecta- 
tion is derived from the traditional 
corporate law principle followed in Flor- 
ida that a buyer of assets is generally 
not liable for the unsecured obligations 
of its seller.! Buyer’s counsel should 
nevertheless consider the various com- 
mon law and statutory exceptions to 
the general rule, and related principles 
by which transfers of assets can be 
avoided,? before advising the buyer 
whether the expectation is reasonable 
under the circumstances. 


Florida Common 
Law Exceptions 

There are four common law excep- 
tions to the general rule of nontrans- 
feree liability in Florida, which apply 
to both tort and contract-related obliga- 
tions of the seller: express or implied 
assumption of liability; de facto mer- 
ger; “mere continuation” of enterprise; 
and fraud.3 

1) Express or Implied Assumption. 
The buyer is liable for the seller’s 
obligations that it expressly or impli- 
edly assumes.’ Despite the apparent 
truism, it can be a trap for the unwary. 
In many acquisitions, the buyer may 
expressly assume specified liabilities, 
intending to limit its transferee liabil- 
ity to the enumerated items. By the 
use of imprecise language in the asset 
acquisition agreement, the buyer may 
be deemed to have impliedly assumed 
certain liabilities of the seller that 
were not intended to be assumed. 

For example, in Bouton v. Litton 
Industries, Inc., 423 F.2d 643 (3d Cir. 
1970), the buyer expressly assumed 
certain liabilities of the seller, includ- 
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ing all liabilities and obligations of the 
seller with respect to contracts and 
commitments entered into in the ordi- 
nary course of business prior to the 
closing. Strictly construing the con- 
tract against the buyer, the court held 
that the buyer had also impliedly as- 
sumed products liability claims arising 
after the closing caused by products 
sold by the seller prior to the closing. 

2) De Facto Merger. Transferee li- 
ability is also imposed on the buyer if 
the transaction constitutes a de facto 
merger. A de facto merger has four 
primary characteristics: 

a) The buyer essentially continues 
the enterprise of the seller, with sub- 
stantially the same management, per- 
sonnel, physical location, assets, and 
general business operations; 

b) The buyer pays for the acquired 
assets in part with its own stock, so 
that there is some continuity of share- 


holders; 

c) The seller ceases its ordinary busi- 
ness operations, liquidates, and dis- 
solves as soon as legally and practically 
possible; and 

d) The buyer assumes those obliga- 
tions of the seller ordinarily necessary 
for the uninterrupted continuation of 
normal business operations of the 
seller.5 

Continuity of shareholders is an es- 
sential element of a de facto merger.® 
Although the acquisition of many on- 
going businesses is characterized by a 
certain amount of continuity of enter- 
prise, cessation by the seller of its 
business, and express assumption by 
the buyer of current trade liabilities, 
the transaction will not constitute a 
de facto merger unless there is also 
continuity of shareholders. 

For purposes of the de facto merger 
analysis, there need not necessarily be 
continuity of shareholder interest for 
federal income tax purposes.’ It may 
be sufficient if the seller or some or all 
of the shareholders of the seller receive 
a nominal amount of equity in the 
buyer, either as partial consideration 
for the acquired assets or in conjunc- 
tion with a new employment relation- 
ship between those shareholders and 
the buyer. 

3) “Mere Continuation.” When the 
buyer is a “mere continuation” of the 
seller, it is unable to avoid liability for 
the seller’s obligations. The “key ele- 
ment of a ‘continuation’ is a common 
identity of stock, directors and stock- 
holders in the selling and purchasing 
corporations.”® For example, the “mere 
continuation” exception may apply in 
the case of asset transfers among re- 
lated parties having common stock- 
holders and directors, albeit for legiti- 
mate business reasons and for fair 
consideration. Particularly in the serv- 
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ices industry, continuation cases may 
exist when a corporation winds down 
its business, and its stockholders and 
directors immediately commence the 
same or a similar business in a differ- 
ent corporate entity and without a 
transfer of significant assets.9 

4) Fraud. Finally, the buyer cannot 
escape transferee liability when the 
transaction is a fraudulent effort to 
avoid liabilities of the seller. Whether 
fraud is present in a particular trans- 
action is strictly a factual determina- 
tion, based on principles developed un- 
der the common law. In 1988, Florida 
adopted the Uniform Fraudulent Trans- 
fer Act (UFTA), F.S. §§726.101 to 
726.112 (1991), which has been charac- 
terized as providing new and improved 
causes of action for creditors.!9 In ana- 
lyzing the applicability of the fraud 
exception, counsel should look not only 
to cases decided under the common 
law, but also to the UFTA itself. 

A bona fide purchaser (BFP) in an 
arm’s-length transaction who pays fair 
value for the assets is generally not 
subject to transferee liability under the 
common law fraud exception. Whether 
a buyer holds the status of a BFP and 
whether fair value has been given 
remain questions of fact. 

¢ Status as a BFP. A buyer can lose 
status as a BFP if the buyer has notice 
of the seller’s fraudulent intent to de- 
fraud creditors.!! Actual notice is not 
required; even inquiry notice can be 
sufficient to taint the buyer’s status. 
Questions abound as to what consti- 
tutes notice of the seller’s fraudulent 
intent, and the caselaw offers little 
guidance. 

Several Florida district courts have 
held that a buyer’s actual or construc- 
tive knowledge that the seller is in- 
debted to another or of the existence 
of a valid and pending cause of action 
against the seller does not constitute 
notice of the seller’s fraudulent in- 
tent.!2 But what if the buyer knows of 
a final judgment against the seller, or 
knows the seller to be insolvent as a 
result of the transaction? What if the 
buyer agrees to pay value to a principal 
of the seller, either as consideration for 
an agreement not to compete, or for 
services, or for some other reason, 
under circumstances in which the buyer 
knows the seller to be insolvent? In any 
of these cases, the buyer’s counsel 
should closely analyze the scope of 
transferee liability under the fraud 
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exception and the UFTA. 

¢ Fair Value. If the buyer cannot 
prove that fair value was given to the 
seller in consideration for the assets 
acquired, the fraud exception may ap- 
ply if, in the aggregate, sufficient indi- 
cia of fraud is found, or if the seller 
was insolvent at the time of the trans- 
fer. If the purchase price was deter- 
mined with reference to a recent fair 
market appraisal by an experienced, 
independent appraiser, based on stan- 
dards that are reasonable under the 
circumstances, or if the transaction 
was consummated pursuant to a public 
auction, then the buyer has a defensi- 
ble position. In most instances, how- 
ever, buyers may be challenged as to 
whether fair value was given. 


Other Common Law 
and Statutory Exceptions 

In addition to the common law excep- 
tions developed by the Florida courts, 
and transferee liability under the 
UFTA, transferee liability may arise 
under a variety of federal and Florida 
statutes and certain federal common 
law principles.'3 A thorough due dili- 
gence checklist should address the risks 
associated with each of these catego- 
ries of obligations. The examples given 
below are by no means exhaustive. 

¢ Federal Environmental Law. The 
owner, operator, and various other re- 
sponsible parties are strictly liable for 
environmental-related acts or omissions 
under the Comprehensive Environ- 
mental Response Compensation and 
Liability Act of 1980, as amended, 42 
U.S.C. §9601, et seq., and other federal 
laws. If the buyer acquires contami- 


82 THE FLORIDA BAR JOURNAL/NOVEMBER 1993 


nated property from the seller, the 
buyer may be directly liable as a re- 
sponsible party for response costs or 
other remedies. Under a federal com- 
mon law doctrine of successor liability, 
the buyer may also be liable for other 
environmental liabilities of the seller 
arising prior to the closing that do not 
affect the acquired property, such as 
transportation of hazardous waste that 
was improperly treated or disposed of 
off-site. 

The federal doctrine generally fol- 
lows the traditional principles devel- 
oped in Florida, including the four 
common law exceptions recognized by 
Florida (express or implied assump- 
tion, de facto merger, mere continu- 
ation, and fraud).!4 However, in some 
federal district courts, the “mere con- 
tinuation” exception has been expan- 
ded to a “substantial continuity” excep- 
tion.15 Unlike Florida’s “mere continu- 
ation” exception, continuity of share- 
holders is not a necessary predicate to 
transferee liability under the “substan- 
tial continuity” exception. In many 
arm’s-length asset acquisitions between 
unrelated parties, the buyer could be 
subject to transferee liability for the 
seller’s environmental liabilities under 
the “substantial continuity” exception. 

¢ Federal Income Tax. Under 26 
U.S.C. §6901, the Internal Revenue 
Service may assess and collect unpaid 
tax liabilities from transferees of the 
taxpayer’s property. Section 6901 is 
procedural, however, and the substan- 
tive rule for transferee liability must 
be found in state law.!6 In an arm’s- 
length asset acquisition, the buyer 
could be subject to transferee liability 
for the seller’s federal income tax li- 
abilities if one of the four common law 
exceptions to nontransferee liability 
were applicable or if the transfer were 
otherwise actionable under UFTA. 

* Qualified Retirement Plans. In any 
asset acquisition involving qualified 
retirement plans, counsel should con- 
sult with a tax specialist experienced 
in such matters, especially if the buyer 
proposes to assume or adopt the seller’s 
plan. If the buyer adopts the seller’s 
qualified defined benefit pian, the buyer 
may become liable for any “unfunded 
benefit liabilities” of the seller. Simi- 
larly, if the seller is a member of a 
multi-employer plan, the buyer may 
ultimately become liable for the seller’s 
pro rata share of the plan’s “unfunded 
benefit liabilities” incurred prior to the 


: 
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closing. 

¢ Labor Law. The U.S. Supreme 
Court has enunciated a fact-specific 
test for successor liability for unfair 
labor practices, which balances the 
interests of the employees and the 
employer and labor law policy gener- 
ally.!7 Such factors include the extent 
to which the buyer continues the op- 
erations of the seller, and whether the 
buyer had notice of the seller’s prac- 
tices and policies. Under this analysis, 
a buyer could be deemed a successor 
of the seller for some purposes, but not 
others. The 11th Circuit applied the 
same balancing test to successor liabil- 
ity in the area of employment discrimi- 
nation under Title VII of the Civil 
Rights Act of 1964.18 

¢ Florida Sales and Use Taxes. Like 
many states, Florida imposes a duty 
on the buyer of a business to withhold 
from the purchase price funds suffi- 
cient to “safely cover” the seller’s un- 
paid sales and use taxes, interest, and 
penalties.!9 Failure to withhold a suffi- 
cient amount of the purchase price 
exposes the buyer to personal liability 
for the seller’s sales tax obligations. 
This principle of transferee liability 
does not depend upon any of the factual 
findings generally required to impose 
transferee liability on the buyer for the 
claims of the seller’s creditors. All that 
is required is that the seller incurred 
the sales tax obligation and that the 
buyer acquired the seller’s business or 
stock of goods. 

Compliance with F.S. §212.10 is at 
best a challenge. The buyer cannot 
quantify the seller’s sales tax liability 
unless the Florida Department of Reve- 
nue (DOR) conducts an audit of the 
seller’s business. Many sellers are reluc- 
tant to request a sales tax audit from 
the DOR, and in any event the results 
of an audit cannot be disclosed to the 
buyer without authorization from the 
seller. Even if the seller agrees to 
request an audit, the results will rarely 
be available before the closing, and 
sellers are not enthusiastic about escrow- 
ing 100 percent of the net proceeds of 
the transfer until a final sales tax 
audit is complete. 

The buyer’s liability under §212.10 
is limited to the value of the assets 
acquired from the seller, less payments 
made to other creditors of the seller 
having claims prior to the claims of the 
Department of Revenue.2° Even rely- 
ing on this principle, the buyer is 
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always susceptible to a valuation dis- 
pute, and any transaction may be scru- 
tinized to determine whether other 
consideration passing to principals of 
the seller should be recharacterized as 
consideration for the assets or the 
business. 


Conclusion 

In most cases, a BFP for value in an 
arm’s-length asset acquisition can ac- 
quire the assets of the seller without 
assuming liability for the seller’s obli- 
gations. Buyer’s counsel should never- 
theless analyze the applicability of the 
many exceptions to the general rule. 
In today’s economy, it may no longer 
be sufficient to rely merely upon the 
traditional unfunded right of in- 
demnification from the seller. When 
there is any question of potential liabil- 
ity, a prudent buyer and counsel should 
manage the risk through a combina- 
tion of an extensive due diligence re- 
view to ascertain the scope of the 
seller’s obligations, the negotiation of 
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The buyer is 
always susceptible 
to a valuation 
dispute and any 
transaction may 
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economic protection for the buyer, such 
as reducing the purchase price, utiliz- 
ing a deferred payment note with an 
express right of offset, requiring an 
escrow deposit of an appropriate por- 
tion of the purchase price, or requiring 
a letter of credit or other collateral 
from the seller, or by other means. 0 


1 Sens v. Slavia, Inc., 304 So. 2d 438 
(Fla. 1974). 

2 A buyer must also consider the relative 
priority of its claim to the acquired assets 
as compared with the claims of others 
having a property interest in the same 
assets, such as secured creditors, judgment 
creditors with writs of attachment, landlords, 
and tax authorities with recorded tax war- 
rants. 

3 Bernard v. Kee Mfg. Co., Inc., 409 So. 
2d 1047 (Fla. 1982) (declining to adopt a 
broader product-line exception to the gen- 
eral rule). Cf. Ray v. Alad Corp., 19 Cal.3d 
22, 560 P.2d 3, 136 Cal. Rptr. 574 (1977); 
Ramirez v. Armsted Indus., Inc., 86 N.J. 
332, 431 A.2d 811 (1981); Dawejko v. Jor- 
gensen Steel Co., 290 Pa. Super. 15, 434 
A.2d 106 (1981); Martin v. Abbott Laborato- 
ries, 102 Wash.2d 581, 689 P.2d 368 (1984) 
(en banc) (adopting the product-line excep- 
tion holding a buyer strictly liable for inju- 
ries caused by defects in products sold by 
the seller, when the buyer continues the 
same product line). 

4 In a statutory merger or consolidation, 
the surviving entity (the buyer) expressly 
assumes the liabilities of the nonsurviving 
entities (the sellers) by operation of law. 
E.g., Fua. Stat. §607.1106 (1991). 

5 Tracey by Tracey v. Winchester Repeat- 
ing Arms Co., 745 F. Supp. 1099, 1109 (E.D. 
Pa. 1990) (applying Pennsylvania law) (cit- 
ing Philadelphia Electric Co. v. Hercules, 
Inc., 762 F.2d 303, 310 (3d Cir.), cert. 
denied, 474 U.S. 980, 106 S. Ct. 384, 88 L. 
Ed. 2d 337 (1985)), aff'd, 928 F.2d 397 (3d 
Cir. 1991). See Orlando Light Bulb Serv., 
Inc. v. Laser Lighting and Elec. Supply, 
Inc., 523 So. 2d 740, 742 n.1 (Fla. 5th D.C.A. 
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1988). 


6 Louisiana-Pacific Corp. v. Asarco, Inc., 
909 F.2d 1260, 1264-1265 (9th Cir. 1990); 
Tracey by Tracey, 745 F. Supp. 1099. 

7 Treas. Reg. §1.368-1(b); Rev. Proc. 77- 
37, 1977-2 C.B. 568, §3.02 (continuity of 
interest exists for federal income tax pur- 
poses if former shareholders of the seller 
own stock of the buyer having a value equal 
to at least 50 percent of the value of the 
seller). 


8 Bud Antle, Inc. v. Eastern Foods, Inc., 
758 F.2d 1451, 1459 (11th Cir. 1985) (apply- 
ing Georgia law) (quoting Leannais v. Cin- 
cinnati, Inc., 565 F.2d 437, 440 (7th Cir. 
1977) (applying Wisconsin law)). See also 
Allred Indus. Intern., Inc. vu. AGFA-Gevaert, 
Inc., 688 F. Supp. 1516 (S.D. Fla. 1988), 
aff'd, 900 F.2d 264 (11th Cir. 1990) (no 
commonality of shareholders, but court found 
evidence that the shareholder of the buyer 
was a nominee of the shareholder of the 
seller). 

9 E.g., Florida Brogdex Distributors, Inc., 
v. Haxley, 138 So. 728 (Fla. 1931). 

10 Gilbert and Noller, Uniform Fraudu- 
lent Transfer Act: New and Improved Causes 
of Action for Creditors, 62 Fia. BJ. 53 
(July/Aug. 1988). The causes of action and 
remedies available to creditors of the seller 
under the UFTA are beyond the scope of 
this article. 

11 Valdosta Mercantile Co. v. White, 52 
Fla. 453, 42 So. 633 (Fla. 1906). 

12 Orlando Light Bulb Serv., Inc., 523 So. 
2d at 744; Reina v. Gingerale Corp., 472 So. 
2d 530 (Fla. 3d D.C.A. 1985). 

13 Until recently, in a bulk transfer under 
Florida law, the buyer had an express duty 
to apply consideration paid for the assets 
to the claims of the seller’s creditors pro- 
tected by the statute. Fia. Star. §§676.101, 
et seq. (Art. 6 of the Uniform Commercial 
Code as adopted in Florida) (1991). Effective 
July 1, 1993, the Florida Legislature re- 
pealed Ch. 676 in its entirety. 1993 Fla. 
Sess. Law Serv. Ch. 93-77 (West). 

M4 Louisiana-Pacific Corp., 909 F.2d at 
1263. 

15 United States v. Distler, 741 F. Supp. 
637 (W.D. Ky. 1990). 

16 Harper v. United States, 769 F. Supp. 
362, 366 (M.D. Fla. 1991) (citing Commis- 
sioner v. Stern, 357 U.S. 39, 42 & 46, 78S. 
Ct. 1047, 1049 & 1051-1052, 2 L. Ed. 2d 
1126 (1958)). 

17 See, e.g., Howard Johnson Co., Inc. v. 
Detroit Local Joint Executive Bd., 417 U.S. 
249, 94 S. Ct. 2236, 41 L. Ed. 2d 46 (1974); 
Golden State Bottling Co., Inc. vu. NLRB, 414 
U.S. 168, 94 S. Ct. 414, 38 L. Ed. 2d 388 
(1973). 

18 In re National Airlines, Inc., Maternity 
Leave Practices and Flight Attendant Weight 
Program Litigation, 700 F.2d 695 (11th. 
Cir.), cert. denied, Gardner v. Pan American 
World Airways, Inc., 464 U.S. 933, 104 S. 
Ct. 337, 78 L. Ed. 2d 306 (1983). 

19 Fria. Stat. §212.10(1) (1991). See gener- 
ally O’Donnell, Why Asking for a Sales Tax 
Audit May Be the Right Move, 65 Fta. B.J. 
25 (Dec. 1991). 

20 Screens Unlimited, Inc. v. Aetna Insur- 
ance Co., 37 Fla. Supp. 175 (Fla. Pinellas 
County Ct. 1972). 
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FAMILY LAW 


Pimm v. Pimm: 


Its Implications for 


n May 28, 1992, the Su- 

preme Court of Florida 

rendered its opinion in 

Pimm v. Pimm, 601 So. 
2d 534 (Fla. 1992). Pimm is the first 
decision by a state court of ultimate 
jurisdiction dealing with a payor 
spouse’s affirmative ability to seek modi- 
fication of permanent alimony based 
on the payor’s decrease in income due 
to voluntary retirement. A close analy- 
sis of Pimm is essential by all family 
law practitioners and judges, as the 
opinion states, “it would be better prac- 
tice to incorporate consideration of re- 
tirement and what will happen in the 
event of retirement in an agreement 
or final judgment ....” (Footnotes 
omitted, emphasis added.) 

Pimm does not conflict with well- 
established law which requires a payor 
spouse to prove three prerequisites 
before modification can be considered. 
First, there must be a substantial 
change in circumstances. Chastain v. 
Chastain, 73 So. 2d 66 (Fla. 1954); 
F.S. §61.14(1) (Supp. 1988). Second, 
the change was not contemplated at 
the time of final judgment of dissolu- 
tion. Withers v. Withers, 390 So. 2d 453 
(Fla. 2d DCA 1980), review denied, 399 
So. 2d 147 (Fla. 1981). Third, the 
change is sufficient, material, involun- 
tary, and permanent in nature. Servies 
v. Servies, 524 So. 2d 678 (Fla. lst DCA 
1988). The court further restated a 
payor spouse has a greater burden in 
modifying a permanent alimony award 
when the award is pursuant to an 
agreement rather than by judgment. 

Family lawyers and judges have been 
directed by the court to consider the 
issue of retirement at the time they are 
negotiating or deciding issues of equi- 
table distribution and permanent ali- 
mony. In the future, lawyers and judges 
must try to fashion a distribution of 


Florida Practitioners and Judges 


Pimm advises 
Judges and family 
law practitioners to 
consider the effect of 

spouse’s 
retirement when 
dealing with 
alimony agreements 
and judgments 


by Susana D. Gonzalez and 
Robert A. Pressner 


assets and/or payment of permanent 
alimony in such a way as to allow the 
payor and payee to retire at “normal” 
retirement ages without the need for 
future litigation. Such distribution of 
asset and permanent alimony awards 
may include a forced savings plan 
and/or restrictions of the disposition of 
assets to assure their availability as a 
source of income upon the retirement 
of either party. 

In Pimm, the court states the trial 
court “must consider the payor’s age, 
health and motivation for retirement, 
as well as the type of work the payor 
performs and the age at which others 
engaged in that line of work normally 
retire... 2’ Pimm, 601 So. 2d at 535. 
In essence, the court has created the 
rebuttable presumption that “age sixty- 
five years has become the traditional 
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and presumptive age of retirement for 


American workers .... Id. This 
author believes this rebuttable pre- 
sumption is applicable to both payor 
and payee spouses seeking decreases 
or increases in permanent alimony 
awards based solely on retirement. 
However, payors may be allowed to 
reduce alimony earlier than 65 depend- 
ing on the nature of payor’s profession, 
although a heavier burden of proof is 
required. A professional athlete, dancer, 
etc., may be allowed a reduction before 
age 65 since their professions do not 
normally allow participants to work to 
age 65. In these “early” retirement 
cases, the payor may still have the 
ability to earn, but at a reduced basis. 
Normally a termination or reduction 
will not be allowed at any age if such 
would leave payee “at the peril of 
poverty.” Voluntary retirement cannot 
be considered a change of circumstances 
which would warrant a modification 
of child support (footnotes omitted, 
emphasis added). Id. 

There are fact patterns Pimm has 
not directly addressed, but which must 
be considered by lawyers and judges. 
One such fact pattern involves a payor 
spouse who essentially is forced to take 
an early retirement or risk being 
involuntarily terminated, or economi- 
cally disadvantaged; for example, a 
corporate employee who is given an 
opportunity to retire voluntarily at age 
55 and receive virtually all retirement 
benefits immediately or an early retire- 
ment “buy out” payment, or be 
involuntarily terminated or lose the 
“buy out” payment, and forced to wait 
until a later age before receiving all 
retirement benefits. 

The key in drafting agreements and 
making judicial decisions is to hold 
divorced payor and payee spouses to 
the same standard of support required 


+ 


of married persons. A married person 
would be expected to make a standard 
of living adjustment to accommodate 
his or her spouse’s reduced retirement 
income. A married person would also 
be expected to make a standard of 
living adjustment to meet the reduced 
income caused by early “forced” retire- 
ment. In early “forced” retirement cases, 
the payor may only be able to find new 
employment at substantially less in- 
come. Therefore, a payor would have 
to use the new reduced income as the 
basis of ability to pay permanent ali- 
mony. 


Drafting Language 

Pimm has directed attorneys and 
judges to “incorporate consideration of 
retirement and what will happen in 
the event of retirement in an agree- 
ment or final judgment ....” The 
court does not give guidance, however, 
as to how to provide for the retirement 
issue. Marital settlement agreements 
(MSA) and final judgments (FJ) should 
provide language to address the payor’s 
and payee’s retirement. 

An MSA can provide for an auto- 
matic date of termination, reduction, 
or a referral to the court for resolution 
of permanent alimony upon the payor 
reaching retirement age. Parties can 
negotiate the payor’s retirement age. 
Retirement age can be the date when 
payor is entitled to receive full retire- 
ment benefits from private pension or 
retirement plan; the date the parties 
identified and planned for during the 
marriage, or age 65. Age 65 was recog- 
nized by the court as the federally 
recognized normal retirement age. Id. 
If an MSA provides for automatic ter- 
mination or reduction, the considera- 
tion by both parties should be clearly 
stated. This inclusion is important to 
minimize the risk that the provision 
of the MSA is not invalidated in possi- 
ble subsequent litigation. A court al- 
lows parties to negotiate an inequita- 
ble agreement, but only if it is clear 
both parties did so voluntarily and 
with complete financial disclosure and 
opportunity to seek competent legal 
counsel. 

A payee can waive the right for 
alimony to continue until remarriage 
or death for adequate consideration. 
Examples of such MSA provisions are 
as follows: 


1) Both parties (Payee) recognize each 


Restrictive language 
should be used in 
order to prevent 
payee from pleading 
the “peril of poverty” 
defense identified in 
Pimm after wasting 
retirement assets 


party’s (Payor’s) right and desire to retire. 
Both parties want to avoid future litigation 
by providing for the eventual retirement of 
both parties (Payor). In recognition of the 
above the parties agree: 


Payor’s obligation to pay permanent ali- 
mony shall terminate upon reaching the age 
of __. Payee shall receive percent 
of marital assets (or identify asset) to be 
used to provide for Payee’s support upon 
Payor’s retirement. This additional marital 
asset is awarded to Payee as consideration 
for automatic termination of permanent 
alimony provision. 


or 


Payor’s obligation to pay alimony shall 
terminate upon reaching age . Payee 
shall receive $ per month as and 
for permanent alimony. $ or 
____ percent of permanent alimony shall 
be used by Payee to provide for Payee’s 
support after Payor’s retirement. (Extra 
payments can be made monthly, quarterly, 
annually or whatever is best for both par- 
ties.) These sums shall be saved by Payee 
for his/her support upon Payor’s retirement. 


or 


Payor’s obligation to pay permanent ali- 

mony shall automatically be reduced at age 

__ ey percent or to an amount of 

$ or to no more than 

percent of Payor’s net disposable 

post-retirement income, whichever is 
(greater or less). 


or 


‘Parties agree the court shall retain 


jurisdiction to determine the amount of 
Payee’s permanent alimony award upon 
Payor reaching age 


All of the above provisions can in- 
clude language restricting payee’s use 
of the assets or additional alimony 
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amounts until payor’s retirement. Lan- 
guage can also specify the type of 
investments and who shall control 
them. Such language is especially im- 
portant if payee has a history of poor 
money management or there is high 
probability payee will waste awarded 
assets and monies before payor’s re- 
tirement. Restrictive language should 
be used in order to prevent payee from 
pleading the “peril of poverty” defense 
identified in Pimm after wasting re- 
tirement assets. 

The above suggestions are not all- 
inclusive. Consulting with competent 
financial experts can help attorneys 
develop different solutions to provide 
for payors’ and payees’ retirement 
either by investment of equitable dis- 
tribution of assets or periodic contribu- 
tions to a retirement investment. Such 
professionals can also be used at trial 
to suggest solutions to the trial judge. 
Final judgments can include language 
delineating similar solutions as con- 
tained in the above MSA language. 

Why would a payee ever agree in an 
MSA to deal with a payor’s retirement? 
It avoids litigation at a time the parties 
are least able to afford it. It gives both 
parties predictability. It allows both 
parties to be involved in providing for 
their respective nonworking age. It 
maximizes potential for both parties 
to have income in their later years 
without putting a burden on or having 
to rely upon the other person. Finally, 
Pimm directs attorneys and judges to 
deal with the issue of retirement at the 
time of the initial dissolution. If attor- 
neys and judges do not provide for both 
parties’ aging and nonincome produc- 
ing years, both parties, not just payor, 
may suffer as neither party may be 
able to maintain an adequate standard 
of living. Both parties to the dissolu- 
tion must recognize that, upon their 
retirement, they will not necessarily 
be able to sustain the standard of 
living acquired during the course of the 
marriage. The key in creating solutions 
and drafting language for MSA’s and 
FJ’s is for both parties to acknowledge 
that had they remained married, both 
would be expected to adjust their stan- 
dard of living to accommodate the 
post-retirement income of one or both 
parties. 


Developing Solutions 
The practitioner or judge, in 
addressing the retirement issue at the 


= 


time of the final judgment, needs cur- 
rent information on the payor and 
payee as well as the assistance of a 
financial expert. The information re- 
quired includes the following: the ages 
of the payor and payee; the number 
and ages of children resulting from the 
marriage; detailed sources and amounts 
of income presently earned by each 
party; detailed earnings history of each 
party to be used in the determination 
of future Social Security benefits; de- 
tailed information on the pension/ 
retirement plans of each party includ- 
ing type of plan (IRA, Keogh, 401K, 
etc.); present value of each plan as well 
as expected retirement benefit and the 
age at which the retirement benefit is 
maximized; current health insurance 
premiums; detailed listing of all debts 
and property for equitable distribution; 
evidence of wills, trusts, or other be- 
quests to either party in the future; 
and any other information which may 
have a bearing on the future income 
sources or assets of the parties. 

The practitioner presently uses all 
the above information to fashion an 
alimony and equitable distribution plan 
for the parties, but, with the help of 
the financial expert, a “retirement” 
scheme can now be fashioned which 
may eliminate the need for the payor 
to continue paying permanent alimony 
at the time of retirement while giving 
the payee at that time sufficient in- 
come to avoid being at “the peril of 
poverty.” Id. 

The future income to be received by 
the payee may have a relationship to 
the expected permanent alimony award 
at the time of the agreement or final 
judgment. If the retirement scheme 
gives the payee the same or similar 
income after the payor retires, there 
should be no conflict with the parties’ 
agreement to terminate the alimony 
upon payor’s retirement. It should be 
of no consequence that the money will 
be coming from the payee’s retirement 
fund instead of directly from the payor. 
If a plan cannot be devised which 
develops that income, the financial 
expert can offer a plan by which the 
parties will have similar or equal dis- 
posable net incomes at the payor’s 
retirement. 

The financial expert must make sev- 
eral key assumptions in structuring a 
retirement scheme. Those assumptions 
include the rate of inflation, the rate 
of return on investments, and the rate 


The future income 
to be received by the 
payee may have a 
relationship to the 
expected permanent 
alimony award at 
the time of the 
agreement or final 
Judgment 


and time period for the retirement fund 
payout. The rate of inflation is impor- 
tant since future alimony payments, 
in general, will increase at the same 
rate of inflation and, in general, both 
the payor’s and payee’s income will 
increase at approximately the same 
rate. The rate of return on investment 
will determine the total amount of 
money available to the payee at the 
time of the payor’s retirement, and the 
payout rate and time period will deter- 
mine the amount of periodic income 
available to the payee. This income, 
together with the Social Security bene- 
fits, will be what the payee will receive 
when the payor retires. 

To illustrate the use of retirement 
planning, assume the following simple 
fact pattern: A 26-year marriage; payor 
and payee are both 47 years old; three 
adult children; payor is currently earn- 
ing $57,000 per year, started working 
in 1967, and has earned between 
$50,000 and $57,000 each year be- 
tween 1985 to present; job situation 
and earnings prospects are stable; 
payee, currently earning $18,000 in 
stable employment situation, has been 
working for the past four years, but did 
not work prior to that time; health 
insurance payments are $268/month; 
homestead is owned in joint name, 
market value is $120,000 but there is 
no equity in the home; payor and payee 
have joint debts totalling $20,000; and 
payor has an IRA with a present value 
of $60,000. 

As part of the distribution scheme, 
the parties have agreed to split the 
debt in proportion to their pre-tax 
income, with the payor taking 76 per- 
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cent, or $15,200 and the payee taking 
24 percent, or $4,800. These debts can 
be paid off over a five-year period. 
Based upon the financial expert’s ad- 
vice, the parties have agreed to sell the 
marital home. Assume the home was 
liquidated prior to settlement or trial. 
In this case, a permanent alimony 
award of $13,500 per year is a reason- 
able expectation if both payor and 
payee are to have approximately equal 
incomes after the dissolution. The cal- 
culations are as follows: 


Payor Payee 
Gross Salary $57,000 $18,000 
Less: 

Mandatory taxes 19,500 3,960 

Health Ins. 

(est)! 2,400 1,500 
Disposable Income $34,650 $12,540 
Less: Debt repay 2,800 1,173 
Net Disposable 

Income $31,850 $11,367 
Permanent 

Alimony (13,500) 13,500 
Tax Effect of Alimony 3,780 (3,780) 
Net Income $22,130 $21,187 


How will the present alimony award 
grow in 18 years, if modified several 
times due to inflation? If the financial 
expert assumes a four percent inflation 
rate, then the annual alimony award 
will grow to $27,350 by 2011. Can this 
award be funded by current marital 
assets or by additional payments by 
the payor? If the expert uses a com- 
pound rate of return of 6.5 percent, 
based on returns available today, 
$97,000 must be deposited in a tax-free 
investment account which will grow to 
$301,356 in 18 years, which allows the 
payee to receive $27,350 per year be- 
ginning in 2011 and continuing for 20 
years, her approximate life expectancy. 
As can be clearly seen, the initial 
$97,000 is not available to the parties. 
If the $60,000 in the payor’s IRA were 
invested, and additional investments 
of $3,543 per year were made, then the 
$301,356 would be attained, but this 
would leave the payor without any 
equitable distribution assets to fund 
the payor’s own retirement. Therefore, 
a compromise must be reached by both 
parties. 

The financial expert is invaluable at 
this point because many different sce- 
narios of equitable distribution and 
alimony can and should be examined. 
These scenarios may consist of various 
additional equitable distribution 
awards in excess of 50 percent and 


re 


additional periodic alimony payments 
above the expected permanent alimony 
award. In the instant case, a total 
equitable distribution award of $40,000, 
together with an additional $1,000 
periodic alimony payment (before 
taxes), along with a mandatory contri- 
bution of $2,000 by the payee into an 
IRA to fund a retirement plan gives 
an investment pool of $212,241 at age 
65, which will pay $19,278 per year for 
20 years. That amount, together with 
a Social Security benefit of $7,740, 
gives the payee spouse an annual in- 
come of $27,018. 

The payor spouse will, at the time 
of the agreement, have remaining 
$20,000 in the IRA and, together with 
annual IRA contributions of $2,000, 


will accumulate a fund of $126,953 at 
age 65. This will pay out $11,521 per 
year for 20 years. The payor’s Social 
Security benefit will amount to $15,900 
annually for a total retirement benefit 
of $27,421, which keeps the payor and 
payee on parity in their retirement 
years. 

It is in both parties’ best interest to 
create such an alimony and equitable 
distribution scheme. Both parties will 
experience a loss of income upon retire- 
ment, but their incomes will be almost 
equal. The payee will get 60 percent of 
the marital assets, far more than would 
normally be equitably distributed, and 
periodic alimony payments in excess 
of what would normally be expected. 

The above example is simplistic but 
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used to illustrate to the reader the 
additional planning that must be con- 
sidered when drafting agreements, or 
preparing for trial, in light of the Pimm 
decision. 9 


1 It is assumed that health insurance costs 
will increase when payor and payee have 
separate insurance programs. For this ex- 
ample, the assumption is $200 per month 
for payor and $125 per month for payee. 


GONZALEZ PRESSNER 


Susana D. Gonzalez is a sole practi- 
tioner in Tampa, and concentrates 
in the areas of family and marital 
law, with a special interest in cus- 
tody matters. She earned her J.D. 
degree from Florida State University 
following her graduation, magna 
cum laude, from the University of 
South Florida. During the past sev- 
eral years, Ms. Gonzalez has been 
an adjunct professor in the MBA 
program at the University of South 
Florida. Ms. Gonzalez represented 
the prevailing party in the landmark 
case of Pimm v. Pimm, 601 So. 2d 
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YOUNG LAWYERS REPORT 


uring its regular session 

of 1993, the legislature of 

the State of Florida en- 

acted Senate Bill 1000. On 
June 4, 1993, Governor Lawton Chiles 
vetoed the bill. In essence, the bill 
would have created a commission to 
study the law of inverse condemnation 
and determine the sufficiency of the 
current protections of private property 
rights. On the same day the veto was 
issued, Governor Chiles issued Execu- 
tive Order No. 93-150. The executive 
order also created a commission to 
study the law of inverse condemnation 
and private property rights of the citi- 
zens of Florida. The commission is 
entitled, “Governor’s Property Rights 
Commission II.” As did Senate Bill 
1000, Executive Order 93-150 makes 
provision for the committee to look into 
the degree of loss in the value of 
private property as caused by govern- 
mental regulation. This article will 
focus on a general survey of the law of 
inverse condemnation relating to tak- 
ings as defined by both federal and 
Florida courts. 


Survey of the Law of 
Inverse Condemnation 

Eminent domain is the right of the 
government and certain other units of 
public service to take possession and 
title to property for a necessary public 
purpose. Procedure for the exercise of 
eminent domain is provided in FS. 
Chs. 73 and 74. Full payment and 
compensation for property taken by the 
government is assured in Art. X, §6 
and Art. I, §§9 and 21 of the Florida 
Constitution, and in Amendment V of 
the U.S. Constitution made applicable 
to the states through the enabling 
provisions of Amendment XIV of the 
U.S. Constitution.! 

Inverse condemnation is the name 


State and Local Regulations: 
Are We Being Taken? 


At the center of 
determining 
whether a taking 
has occurred is the 
determination of the 
exercise of a 
legitimate state 
interest 


by Patrick R. Scott 


which has been given to actions against 
the government by individual property 
owners who claim that the government 
has taken private property without 
paying proper compensation. A claim 
of inverse condemnation is often based 
on the argument that the government 
has regulated the rights of the indi- 
vidual to make use of his or her prop- 
erty to such an extent that the property 
has in essence been taken away. At the 
center of determining whether a taking 
has occurred is the determination of 
the exercise of a legitimate state inter- 
est. Because of the number of statutes 
and regulations being enacted by the 
government of the State of Florida, 
increased concern for protection of pri- 
vate property rights has been mount- 
ing. 

Courts have identified four basic chal- 
lenges a landowner may bring when 
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the legitimacy of a regulation is in 
question. Those challenges are: 1) just 
compensation; 2) due process takings; 
3) arbitrary and capricious due pro- 
cess; and 4) equal protection claims. 
See Eide v. Sarasota County, 908 F.2d 
716 (11th Cir 1990), cert. denied, 111 
S. Ct. 1073 (1991), and Reahard v. Lee 
County, 968 F.2d 1131 (11th Cir. 1992). 
The selection of the challenge will 
determine the available remedy. 

The remedy for a just compensation 
claim is monetary damages. A just 
compensation claim admits the valid- 
ity of the regulation. The remedy for 
the other constitutional challenges is 
invalidation of the regulation. A chal- 
lenge which seeks invalidation of the 
regulation must be ripe for review. 
Barima Inv. Co., Inc. v. U.S., 771 F. 
Supp. 1187 (1991). In order for the 
challenge to be entertained, the prop- 
erty owner must have a final determi- 
nation as to the application of the 
regulation to the property. See Key 
Haven Associated Enterprises, Inc. v. 
Board of Trustees of the Internal Im- 
provement Trust Fund, 427 So. 2d 153, 
160 (Fla. 1982). 

The U.S. Supreme Court has found 
the occurrence of takings under two 
general factual circumstances. These 
circumstances are: 1) when the govern- 
ment permanently physically invades 
the property; and 2) when the govern- 
ment regulates an individual’s prop- 
erty so extensively that the individual 
is denied use of the land. Nollan v. 
California Coastal Commission, 483 
U.S. 825, 107 S. Ct. 3141, 97 L. Ed. 2d 
677 (1987). It should also be noted that 
before pursuing a claim for inverse 
condemnation, it is important to deter- 
mine that the rights which the prop- 
erty owner claims have been taken 
were rights which passed to the owner 
with title to the property.” 


| 


Permanent 
Physical Occupation 

Whenever a government perma- 
nently physically invades an indi- 
vidual’s private property, a taking will 
be found. In Loretto v. Teleprompter 
Manhattan CATV Corp., 458 U.S. 419, 
102 S. Ct. 3164, 73 L. Ed. 2d 868 
(1982), the Court held that when a 
permanent physical invasion of the 
property is authorized by a govern- 
ment, then a taking has occurred and 
financial remuneration, through emi- 
nent domain powers, is in order. A 
taking will always be found to the 
extent of actual physical extent occupa- 
tion regardless of whether the purpose 
is an important public purpose or has 
minimum economic impact on the 
owner. Obviously, physical invasions 
are the easiest with which to deal in 
that the amount of the property which 
has been taken is more easily identi- 
fied. Actions for inverse condemnation 
for physical invasions of the individual’s 
property are not all that common. If a 
government permanently physically de- 
prives a landowner of the use of prop- 
erty, eminent domain proceedings are 
usually instituted. 


Legitimacy of State’s Interest 

The most problematic area of the law 
of inverse condemnation is in the deter- 
mination of a legitimate public interest 
and the availability of remedies. Gen- 
erally, four outcomes have been reached 
by the courts. First, the court can find 
that the regulation is an invalid exer- 
cise of a state’s police power and lacks 
a legitimate state interest, thus invali- 
dating the regulation. Second, the court 
can find that the regulation is a valid 
exercise of a state’s police power and 
determine that no compensable taking 
has occurred. Third, the court can find 
that the regulation is a valid exercise 
of a state’s police power and find that 
a compensable taking has occurred. 
The degree of regulation which consti- 
tutes a taking is uncertain. It appears, 
however, that when a property owner 
is left with no viable economic use of 
the property, the court will find a 
taking. Fourth and finally, a court can 
determine that a temporary taking has 
occurred. 

There are two specific areas which 
need clarification under the law of 
inverse condemnation. First, there is 
an inconsistency among courts as to 
whether a regulation can ever be a 


The most 
problematic area of 
the law of inverse 
condemnation is in 
the determination of 
a legitimate public 
interest and the 
availability of 
remedies 


legitimate exercise of police powers 
and still constitute a taking. Some 
courts have found that a proper exer- 
cise of the state’s police power can 
never be a taking. Mugler v. Kansas, 
123 U.S. 623, 8 S. Ct. 273, 31 L. Ed. 
2d 205 (1887). See also Dade County 
v. National Bulk Carriers, 450 So. 2d 
213 (Fla 1984). Other courts have found 
a valid exercise of police powers may 
constitute a taking. See Pennsylvania 
Coal Co. v. Mahon, 260 U.S. 393, 43 
S. Ct. 158, 67 L. Ed. 2d 322 (1922), and 
Albrech v. State, 444 So. 2d 8 (Fla. 
1984). The second problematic area is 
found when the court finds a regula- 
tion to be a valid exercise of police 
powers and a less than 100 percent 
taking occurs. The courts’ analysis of 
each case on a de facto basis has left 
the determination of a taking largely 
subjective and unpredictable. 
* No Legitimate State Interest— 
Regulation Found Invalid 

The seminal case in this area of 
takings is Nollan v. California Coastal 
Commission. In Nollan, private land- 
owners sought to build a residential 
structure on beachfront property after 
the existing structure was deemed in- 
adequate. The California Coastal Com- 
mission granted the permit based on 
the condition that the landowners 
would grant a public easement across 
their private beach. The commission 
argued that ensuring visual access to 
the beach, relieving “psychological bar- 
rier” to use of the beach, and preventing 
congestion were legitimate interests. 
In finding the permit condition invalid, 
the Nollan Court stated that the condi- 
tion did not ensure the purpose. Height- 
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ened scrutiny in determining the legiti- 
macy of the commission’s interest was 
imposed because of physical invasion 
of the property. Nollan is also impor- 
tant because it recognized that there 
is no set formula for determining 
whether a regulation substantially fur- 
thers a legitimate state interest and 
that each case is determined on a 
case-by-case basis. 

The Supreme Court of Florida has 
also found that a taking based on a 
regulation with no legitimate interest 
is invalid. Joint Ventures, Inc. v. De- 
partment of Transportation, 563 So. 
2d 622 (Fla. 1990). In Joint Ventures, 
the court stated that recordation of a 
map of reservation pursuant to Florida 
statutory law, which precluded the 
issuance of development permits was 
an improper exercise of the police 
power. The precluded development was 
not remunerated through eminent do- 
main proceedings. 
¢ Legitimate State Interest Found— 
Denial of Less Than All Viable Eco- 
nomic Use—No Taking Occurs 

The Court in Keystone Bituminous 
Coal Association v. DeBenedictis, 480 
U.S. 470, 107 S. Ct 1232, 94 L. Ed. 2d 
472 (1987), found that a Pennsylvania 
act which restricted the mining of coal 
in certain areas for purposes of support- 
ing above-ground structures was a le- 
gitimate state interest. While the land- 
owners suffered economic damage by 
not being able to mine all the coal 
which was available, such regulation 
did not become a taking. The Court 
reasoned that the government had the 
right to restrict individual property 
because of the benefit to society as a 
whole. “While each of us is burdened 
somewhat by such restrictions, we, in 
turn, benefit greatly from the restric- 
tions that are placed on others.” Key- 
stone, 107 S. Ct. at 1254. This burden/ 
benefit analysis is often the basis for 
finding a regulation furthers a legiti- 
mate state interest without the occur- 
rence of a taking. 

In Florida, too, when a landowner 
has not been denied all viable economic 
uses of the property, then determina- 
tion of whether a compensable taking 
has occurred is also on a case-by-case 
basis. Graham v. Estuary Properties, 
Inc., 399 So.2d 1374 (Fla. 1981), cert. 
denied sub nom. Graham enumerated 
some of those facts to be considered 
including: 1) whether there is a physi- 
cal invasion of the property; 2) whether 


the regulation precludes all economi- 
cally reasonable use of the property; 
(note, if either of these two factors are 
answered in the affirmative, then the 
inquiry should stop and a taking should 
be deemed to have occurred under 
Loretto or Lucas v. South Carolina 
Coastal Council, 112 S. Ct. 2886 (1992)); 
3) whether the regulation confers a 
public benefit or prevents a public 
harm; 4) whether the regulation pro- 
motes the health, safety, welfare, or 
morals of the public; 5) whether the 
regulation is arbitrarily and capri- 
ciously applied; and 6) the extent to 
which the regulation curtails invest- 
ment-backed expectations. The public 
benefit/private harm analysis is used 
often by courts in determining that a 
state’s interest is legitimate. However, 
because a situation may be classified 
as either promoting a benefit or 
preventing a harm, the test loses its 
value. 
¢ Legitimate State Interest Found— 
Denial of Less Than All Viable Eco- 
nomic Use—Taking Occurs 

Justice Holmes is often quoted from 
his opinion in Penn Coal for the pro- 
position that a government has the 
ability to regulate property to a certain 
degree. “The Government hardly could 
go on if to some extent values incident 
to property could not be diminished 
without paying for every such change 
in general law.” Penn Coal, 43 S. Ct. 
at 159. However, “If the regulation 
goes too far it will be recognized as a 
taking.” Penn Coal, 43 S. Ct. at 160. 
It is clear that the Court considered 
the extent of the diminution in deter- 
mining whether a taking occurred and 
still leaves us with a case-by-case in- 
quiry. 

It is arguable that Florida has found 
a taking when less than all viable 
economic use has been denied. In De- 
partment of Agriculture & Consumer 
Services v. Mid-Florida Growers, Inc., 
505 So. 2d 592 (Fla. 2d DCA 1987), 
approved, 521 So. 2d 101 (Fla. 1988), 
cert. denied, 488 U.S. 870 (1988), the 
court held that the destruction of citrus 
trees for the purpose of prevention of 
the spread of citrus canker was a 
legitimate state interest, and the des- 
truction was a compensable taking. 
Whether this case is viewed as a denial 
of all or less than all viable economic 
use depends on further definition of the 
term “all viable economic use.” 
¢ Legitimate State Interest—Denial of 


All Viable Economic Use of Land— 
Taking Occurs 

The second test for determination of 
a taking is whether the governmental 
regulation denies an owner viable eco- 
nomic use of the owner’s property.’ The 
U.S. Supreme Court again recognized 
this test in the case Lucas v. South 
Carolina Coastal Council. In Lucas, 
the Court found that the denial of a 
construction permit by the Coastal Coun- 
cil left the property owner with no 
economically viable use of his land, 
and, therefore, the government was 
obligated to compensate the owner for 
the value of the land. 

The Lucas Court allows the state to 
avoid compensation to the landowner 
when all viable economic uses have 
been taken if the state shows that the 
regulation in essence is eliminating a 
nuisance which was recognized by the 
state’s law prior to the enactment of 
the regulation. It may be inferred that 
some scale of legitimate state interests 
could be used to determine whether 
certain diminutions in value are com- 
pensable. However, without further ex- 
ample from the Court, we are again 
left with a case-by-case analysis. It 
does appear that now a state cannot 
avoid compensation simply by stating 
that a benefit is conferred on the public 
of the state or a harmful use is preven- 
ted on the landowner’s property. The 
Court also suggests that a state must 
provide evidence, beyond a legislative 
declaration, that the interest furthers 
a state’s interest. 

The loss of all viable economic use 
of the land has also been recognized 
as a compensable taking in Florida by 
the Fifth District Court of Appeal. In 
Vatalaro v. Department of Environ- 
mental Regulation, 601 So. 2d 1223 
(Fla. 5th DCA 1992), the property 
owner brought an action after being 
denied a dredge-and-fill permit. DER 
made a determination that the prop- 
erty was suitable only for a light rec- 
reational use and that the property 
owner may have been able to build a 
raised boardwalk through the prop- 
erty. The Vatalaro court found that 
this was a compensable taking. The 
court held so although the Warren S. 
Henderson Protection Act of 1984 was 
already enacted. The court held that 
the taking occurred when the permit 
was denied, not when the act was 
passed. This holding opens the door to 
the argument that a property owner 


may bring an action for taking if a 
governmental entity has not deter- 
mined the applicability of a regulation 
prior to the purchase of the property. 
This argument conflicts with the estab- 
lished principle that a taking cannot 
occur if a landowner purchases prop- 
erty subsequent to the regulation be- 
coming effective. The reasoning un- 
derlying the principle is that the prop- 
erty owner did not receive the right to 
use the land in contravention of the 
regulation upon the passing of the title 
and, therefore, nothing has been taken. 


Temporary Takings 

In considering the legal ramifica- 
tions of an action for inverse con- 
demnation, it should also be noted that 
the deprivation of private property need 
not be permanent. In First Evangelical 
Lutheran Church of Glendale v. County 
of Los Angeles, California, 482 U.S. 
304, 107 S. Ct. 2378, 96 L. Ed. 2d 250 
(1987), the Court found a regulation 
could be the basis of a temporary 
taking claim during the time which 
an individual is denied all economic, 
viable use of the property. This rule 
applies regardless of whether the regu- 
lation is subsequently repealed. The 
individual may still be entitled to com- 
pensation for the period of time during 
which right to use the property is 
denied. 

The possibility of compensation for 
temporary takings has also been recog- 
nized in Florida. See Florida Orlando/ 
Orange County Expressway Authority 
v. W & F Agrigrowth-Fernfield, Ltd., 
582 So.2d 790 (Fla. 5th DCA 1991), 
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and Hernando County v. Budget Inns 
of Florida, Inc., 555 So. 2d 1319 (Fla. 
5th DCA 1990). 


Conclusion 

The governor’s commission will be 
examining many of the issues relating 
to the law of inverse condemnation. A 
general survey suggests that private 
property rights may not now be ade- 
quately protected. At least two states, 
Delaware and Utah, have enacted laws 


relating to the protection of private 
property rights. These acts require state 
agencies to assess the constitutional 
taking implications in a variety of 
circumstances prior to the action’s oc- 
currence. Included in the assessments 
are requirements to examine financial 
ramifications and whether the action 
is the least restrictive method of imple- 
menting the purpose of the regulation. 

A solution to resolve the problems 
associated with taking of property, 
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when less than all economically viable 
use has been taken, would be the 
establishment of a private property 
rights act. Such an act could contain 
statutory standards for evidence and 
procedure, including a threshold for 
tolerable diminution in use. The gov- 
ernment of the State of Florida has 
been asking individuals to bear the 
burden of protecting the environment. 
A private property rights act would 
help to spread the burden.4 


1 Other statutes of the State of Florida 
provide for the determination of takings. 
See, e.g., Fra. Stat. §§161.212, 253.763, 
373.617, 380.08, 380.085, 403.90, and Ch. 
186. 

2 “Where the state seeks to sustain regu- 
lation of all economically beneficial use, we 
think it may resist compensation only if the 
logically antecedent inquiry into the nature 
of the owner’s estate were not part of his 
title to begin with.” Lucas v. South Carolina 
Coastal Council, 112 S. Ct. 2886, 2899 
(1992). 

3 This second test has been elaborated 
to the extent that, in order to find a taking, 
the factfinder must consider, at a minimum, 
1) the economic impact of the regulation on 
the claimant; and 2) the extent to which the 
regulation has interfered with investment- 
backed expectation. Reahard v. Lee Count, 
968 F.2d 1131 (11th Cir 1992), citing Bowen 
v. Gillard, 483 U.S. 587, 606 (1986). 
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Provides basis for the discharge of a 
contractual obligation, but that obligation 
must be incapable of performance by any 
individual. 

There are two types, mutual and unilateral. 
River in North Wales. 

Unconditional promises to pay at a given date 
(Abbr.). 

Roman for the transposed digits of this clue. 
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Rood (Abbr.). 
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Measure of 17 Across property. 
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Concluding clause of contract. 
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penny. 
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Member of Parliament (Abbr.). 

Proximate. 
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A lot of things are banned in this puritanical 
city. 

They are the ultimate contract interpreters. 
City (Abbr.). 

The notorious Rose of Abalone. 

Mandated contractual performance. 
Nonnegotiable (Abbr.). 
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Three elements comprise this basis for 
contractual nonperformance: i) an 
unforeseeable event; ii) gross inconvenience 
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assumption of risk. 

Has the unilateral power to void a contract. 
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Cannot be used to contradict the terms of an 
integrated contract (homonym). 

This extraordinary remedy requires the 
intervention of equity. 
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Resident advisor (Abbr.). 

What the visiting judge did. 

The recipient of all verbal offers. 
3.141592. 

Nasty adjective used as a basis for increasing 
your insurance premiums. 
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External resistance. (Abbr.). 

Not specified (Abbr.). 

Pertaining to the city (Abbr.). 
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First two initials of poet Eliot. 
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Coming Full Circle: 
Improving the Profession 


f you have been practicing law for 

any measurable period of time, 

then you have probably noticed a 

decline not only in professional- 
ism among attorneys, but also in the 
respect the general public has for our 
profession as a whole. Ten years is a 
relatively short period of time, yet 
apparently sufficient in which to wit- 
ness changes to some of the basic 
unwritten standards of professional con- 
duct. Simple matters of professional 
courtesy, which had been understood 
for ages, are now being ignored or, on 
occasion, justified in the name of zeal- 
ous advocacy. 

The word and promise of a fellow 
attorney can no longer be relied upon 
merely because he or she also took an 
oath and is an officer of the court. The 
courtesy of civil communication by 
phone or letter is no longer the order 
of the day. Guile and subterfuge seem 
to be considered the necessary skills 
of a young attorney. Also “attorney 
jokes” seem to outnumber those di- 
rected at any other profession or group, 
but surely an attorney’s lack of mini- 
mal professional courtesy, which causes 
increased delay and expense to a client, 
should not provoke laughter. 

It has been suggested that economics 
is at the root of these problems. The 
business of practicing law today is 
much more demanding and, arguably, 
less rewarding financially than for our 
predecessors. In light of the sheer num- 
ber of attorneys who are produced at 
law schools and licensed each year 
across the country, a heightened sense 
of competition is natural. If taken an- 
other step further, competition can also 
engender greed and fear. As attorneys, 
however, we have very little control 
over the economics of our profession. 

Many attorneys are taking measures 
to address this decline in professional- 


An apprenticeship 
is an old idea 
that may be 
of great value to us 
today in preparing 
new attorneys to 
practice law 


by Susan W. Harrell 


ism and public image. For example, a 
group of attorneys and judges in Chi- 
cago has formed the Committee to 
Abolish Incivility. This organization 
“plans to formulate rules or canons of 
professional conduct that will require 
attorneys to act in a civil manner.” One 
of the members of this committee be- 
lieves that “it is easier . . . to be rude 
to someone you’ve never met and don’t 
expect to meet.” Thus, they propose 
more professional social events to ad- 
dress this problem.! 

Since 1985, the American Inns of 
Court Foundation which has chartered 
approximately 138 American inns, has 
made significant strides toward im- 
proving our self-image. These inns are 
based loosely on the English inns of 
court. The membership of each Ameri- 
can inn is divided into categories, which 
are determined by the number of years 
of experience of each attorney. “Pupil- 
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lage teams” present programs each 
month on some aspect of civil litiga- 
tion, thus allowing the less-experienced 
members to learn from those with 
greater experience. Membership, how- 
ever, is limited so as to be a more 
effective learning tool. 

Organizations like the American Inns 
of Court Foundation and the Commit- 
tee to Abolish Incivility represent only 
a small fraction of attorneys. If we wish 
to alter the direction that our profes- 
sion is taking, it will be necessary for 
each of us to take some affirmative 
action toward improving professional- 
ism and our public image. 

In July of 1992, a special task force 
of the American Bar Association’s Sec- 
tion on Legal Education and Admis- 
sions released a report on legal 
education in America.? The task force 
set forth the skills and values that new 
lawyers should seek to acquire as well 
as recommendations for improving the 
process of legal education in the United 
States. One of the recommendations 
was to establish formal apprenticeship 
programs which use and train 
practicing attorneys to act as mentors.? 

An apprenticeship is an old idea that 
may be of great value to us today. 
Historically, American lawyers had 
very little formal education since it 
was only available in England and law 
books were scarce. The only alternative 
was an informal apprenticeship with 
an older practicing attorney. In fact, 
the first independent law school in the 
United States was developed from an 
office-apprenticeship training pro- 
gram.‘ The first goal of legal educators 
in the 1700’s and 1800’s was to gener- 
ate scholarship at the expense of 
practical training.5 Members of the 
practicing bar have never agreed with 
legal educators on the goal of a formal 
legal education.® 


we 


One of the first sections created 
during the American Bar Association’s 
inaugural year in 1878 was the Section 
on Legal Education and Admissions to 
the Bar.” During the Second Annual 
ABA meeting, this section reported 
that “mere practical training or ap- 
prenticeship” is not enough.® Minimum 
qualifications for admission to law 
school and for admission to practice 
were recommended at the 1879 meet- 
ing, as well as a suggestion that “post- 
graduate work” be made available to 
all attorneys.? 

Over the next century, the original 
goal of American legal educators was 
clearly met. By the 1960’s it became 
quite evident that a person could get a 
license to practice law without ever 
having any practical skills training 
whatsoever. Arguably, the decline in 
professionalism and the decline in the 
respect of the public for the profession 
began at this point. In response, law 
schools started to build practical skills 
programs and clinical courses. Today, 
these programs are becoming the rule 
rather that the exception.!° 

Practitioners, through their bar as- 
sociations, helped establish minimum 
qualifications for the practice of law 
within each jurisdiction. Many states, 
including Florida, now have a basic 
skills program as one of the prerequi- 
sites to obtaining a license to practice 
law. Yet only two states require any 
form of apprenticeship after law school 
as a prerequisite to the practice of 


law.!1 
The popularity and availability of 
informal apprenticeships or mentoring 
in law firms today has diminished 
greatly. Once again, economics is 
deemed the culprit. The business of 
practicing law consumes a large 
amount of an attorney’s time and over- 
head expenses can claim a substantial 
portion of income. To apprentice or 
mentor a less-experienced attorney re- 
quires an investment of time and 
money. The future of our profession 
will depend, in large part, upon the 
willingness of today’s practicing profes- 
sionals to make that investment. 
History points to a formal appren- 
ticeship as the best of what we have 
learned thus far. It is a method by 
which we can come full circle. Pure 
apprenticeship is not enough. Pure 
scholarship is not enough. A formal 
apprenticeship, which taps the resource 
available in the experienced attorney, 
blends the two. Those who can remem- 
ber what the practice of law once was 
like are probably the ones with the 
unique ability to teach those values to 
others. Through such a program, ex- 
perienced attorneys will have the 
opportunity to have a real impact upon 
our image in the eyes of the public and 
upon the professionalism of future at- 
torneys. Be aware of opportunities to 
mentor a less-experienced attorney 
now, even before a formal program is 
put into place. Until each state can 
establish such apprenticeship pro- 


“So, how was London, Judge?” 


grams, it will be up to each attorney 
to try to perpetuate the unwritten 
standards of conduct which make this 
truly a noble profession. 


179 A.B.A. J. 43 (1993). 

2 A.B.A. Section or LecaL EDUCATION AND 
ADMISSIONS TO THE Bar, LEGAL EDUCATION AND 
PROFESSIONAL DEVELOPMENT—AN EDUCATIONAL 
ContinuuM, THE Report oF THE TASK FORCE 
on Law SCHOOLS AND THE ProrEssion: NARROw- 
ING THE Gap (July 1992). 

3 Id. at 334-337. 

4 Avpert J. Harno, LeGcaL EDUCATION IN 
THE Unitep States 28 (1953); Stevens, Law 
LecaL Epucation AMERICA FROM 
THE 1850's tue 1980’s 3 (1983). 

5 HaRNO, supra note 4, at 53-54. 

6 Harno, supra note 4, at 100; STEvENs, 
supra note 4, 56-58, 264. 

7HarNo, supra note 4, at 73; D’Alem- 
berte, The Bar and Legal Education, F.a. 
B.J. 27 (July/August 1991). 

8 Harno, supra note 4, at 74, 78. 

9This recommendation or what we now 
know as continuing legal education did not 
become reality until after World War II. Id. 
at 78. 

10Liz Ryan Cole, Training the Mentor: 
Improving the Ability of Legal Experts to 
Teach Students and New Lawyers, 19 N.M. 
L. Rev. 163 (1989). Benjamin R. Civiletti, 
Clinical Education in the Law School and 
Beyond, 67 A.B.A. J. 576 (1981); THe FLo- 
RIDA Bar JOURNAL (July/August 1991). 

11 Delaware requires completion of a five- 
month clerkship and Vermont requires “six 
months’ law office study.” ComMPREHENSIVE 
Gume To Bar ApMissiON REQUIREMENTS 1991- 
1992, at 12-14. 


Susan W. Harrell is an assistant 
professor and coordinator of the le- 
gal administration program at the 
University of West Florida. She re- 
ceived her B.F.A. from the Univer- 
sity of Georgia in 1978 and J.D. 
from the Samford University Cum- 
berland School of Law in 1984. 
This column is submitted on be- 
half of the Coordinating Council of 
Florida Inns, Amy D. Ronner, edi- 
tor. 
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Pleading Guilty 
by Scott Turow 
Reviewed by Jacalyn N. Kolk 

Scott Turow taught English at Stan- 
ford, graduated from Harvard Law 
School, was an assistant U.S. attorney, 
and is now a partner in a Chicago law 
firm and the author of a fourth novel, 
Pleading Guilty. It promises to be as 
big a hit as the first three. Where does 
he find the time to do it all? 

Gage & Griswell has all the trap- 
pings expected of a prestigious law 
firm in a large Midwestern city. The 
clients are wealthy and powerful. The 
lawyers are capable, hard-working, and 
successful. They are also not above 
temptation. Millions of dollars flow 
through the firm’s trust account, largely 
unsupervised. One signature on a check 
is the only thing required to transfer 
funds and now money is missing—lots 
of it. 

A partner is missing, too. Attorney 
Mack Malloy’s job is to find the part- 
ner, Bert Kamin, and, he assumes, the 
money. The managing committee at 
the firm would like this done before the 
client knows the money is missing. 

Malloy was a street cop before law 
school. It seems mostly by chance that 
he is a partner at G & G, and his 
partners seem to wonder about that 
openly from time to time, especially 
when it is time to divide the partner- 
ship returns. Still, the managing com- 
mittee thought he was the only one 
who could accomplish the goal quickly 
and quietly. 

Mack feels useful, a rarity for him it 
seems. He thought the task would be 
easy enough. After all, Bert had disap- 
peared before. This time, however, it 
looks like someone does not want him 
found. 

When Mack starts asking questions 
in the firm, of the client, and in the 
city, he turns up more vice at every 
corner. So much subterfuge might bor- 
der on unbelievable, but enough of it 
seems real to keep the reader inter- 
ested. Gambling, drugs, a dead body, 
and Mack’s corrupt ex-partner on the 
police force all add to the intrigue. A 
web of intimate relationships spanning 
many decades even connects Gage & 
Griswell and its major client. That 
client is now short millions of dollars 


and G & G is not telling them. That 
client is also the law firm’s biggest 
source of income. 

Turow’s characters lead the reader 
on a merry chase. Who has the money? 
Where is the partner? And who is the 
corpse? Mack Malloy’s own journey of 
self-discovery is absorbing reading. 

Turow’s command of the English 
language is phenomenal. His charac- 
ters are pithy and the plots complex. 
With all that is going on, Turow never 
leaves a loose end, and his description 
of offshore banking fascinated this 
reader. 

It is also interesting to compare this 
legal thriller to John Grisham’s The 
Firm or The Client. Grisham left the 
practice of law, but he seems to glorify 
it in his writing and his lawyers are 
often the heroes. Turow actively prac- 
tices law, but his lawyers all have 
foibles and, while engaging, they are 
rarely heroic or “supermen.” Grisham 
tells a better story for entertainment, 
while Turow tells a more intellectual 
tale. He seems more concerned about 
the psychology behind human action 
than about moving things along. They 
are both good reading. If you like this 
genre, you might also ready Shelby 
Yastrow’s Undue Influence. 

In addition to the thrillers, Scott 
Turow wrote One L, a barely fictional- 
ized account of his first year at Har- 
vard Law School. It is a remarkable 
work. I am waiting for a similar ac- 
count of his years in practice and hope 
his contract does not have a clause 
prohibiting this. 

Pleading Guilty is published by Far- 
rar, Straus and Giroux and sells for 
$24 (386 pp.). 


Jacalyn N. Kolk practices with Hilton, 
Hilton, Kolk, Penson & Roesch in Pan- 
ama City. 


Lawyers and the 
American Dream 
by Stuart M. Speiser 
Reviewed by Morgan P. Ames 
In February 1993, a jury in Atlanta, 
Georgia, awarded a verdict of $105 
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million to the parents of a teenager 
who had died in the fiery crash of a 
pickup truck made by General Motors. 
At the trial, the former chairman of 
GM admitted that some of the com- 
pany’s pickup trucks were more likely 
than competitors’ models to catch fire 
in side collisions. This was because the 
fuel tanks were side-mounted, outside 
the frame rails. On April 8, 1993, the 
federal government asked GM to recall 
millions of the pickup trucks. But GM 
immediately indicated it would not 
comply! 

Stuart Speiser’s detection of GM’s 
insouciance to the concept of consumer 
safety is one of the important themes 
of his most recent book, Lawyers and 
the American Dream—a discovery 
which originated 30 years ago when 
GM raised objections to Ralph Nadar’s 
book, Unsafe at Any Speed. The book 
revealed irresponsible and dangerous 
auto design in the Chevrolet Corvair, 
and blamed auto manufacturers rather 
than drivers for the high number of 
highway deaths and injuries in Amer- 
ica. GM would not tolerate such criti- 
cism, and set out to “investigate” and 
harass Nader for his impudence. 

Fortunately, he found his way to 
Speiser’s New York office. Thus began 
Speiser’s theory that GM had wrong- 
fully invaded Nader’s privacy, and he 
sued in tort for damages in the New 
York courts. 

Stuart Speiser studied law at Colum- 
bia Law School in New York. But in 
the summer of 1942, he left to go into 
pilot training with the U.S. Army Air 
Force. He won his silver wings as a 
pilot, and became an airplane com- 
mander on a four-engine B-24 Libera- 
tor bomber. Before returning to Colum- 
bia Law School in the fall of 1946, he 
flew as an aerial crop-duster in Florida 
and Cuba. Because of his interest in 
flying, when he graduated in June 
1948, he hoped to find a position with 
a law firm that represented airlines. 
However, he found no openings, and 
began to represent individuals. 

Speiser had discovered a field that 
very few lawyers knew anything about: 
aviation negligence law. After a suc- 
cessful case involving an American 
Airlines DC-6 crash at Love Field in 
Dallas, he was retained in other New 


York cases where general practitioners 
had no aviation expertise and found 
themselves involved in aviation cases. 

Discussion of the 1953 case of Fro- 
man v. Pan Am occupies about one- 
third of the book, describing Jane Fro- 
man’s claim for damages against Pan 
Am Airways for her devastating inju- 
ries sustained in the crash of an air- 
liner in the Tagus River, Lisbon, 
Portugal in 1943. It is an absorbing, 
detailed story of that litigation, com- 
plete with excerpts from trial testimony 
adduced by Harry Gair, a famous New 
York trial attorney who assisted in the 
case, and Speiser. No law student 
should begin his studies without hav- 
ing carefully read this unusual 
dissection of a trial in the early 1950’s 
by two legal masters against a giant 
airline, seeking unique recovery under 
the most adverse circumstances. 

The outcome of the case caused 
Speiser to realize that even the best 
tort lawyers like Gair had no real clout 
at that time against giant institutions 
like Pan Am. He states that he and his 
colleagues then were like a band of 
hikers wearing hob-nail boots, and their 
real contribution was to use those boots 
to kick in the doors that had been kept 
locked over the centuries to protect the 
powerful against enforcement of the 
existing laws by the underdogs. 

Speiser was also chosen as part of 
the team of lawyers assembled in the 
Grand Canyon crash case of 1956 when 
TWA and United Airlines planes col- 
lided over the Grand Canyon in Ari- 
zona. The networking of that little 
band of plaintiffs’ courtroom lawyers 
in the case transformed it into a nation- 
wide force of equalizers who then un- 
dertook one of the “swiftest and most 
significant changes in all of legal his- 
tory: the development of strict liability 
for injuries caused by defective prod- 
ucts.” 

These cases and others mentioned 
in the book trace the origin and devel- 
opment of this great movement in the 
field of tort law in the second half of 
our century. Speiser has, indeed, shown 
us a part of “The American Dream”— 
the remarkable progression and pro- 
duction over 40 years of specialists in 
litigation, and the development of new 
techniques of discovery and proof of 
facts in the courtroom. 

Lawyers and the American Dream is 
published by M. Evans & Company, 
Inc., 216 East 49th St., New York, 


N.Y. 10017, and sells for $16.95 (430 
pp.). 


Morgan P. Ames has been a personal 
injury trial lawyer for most of his 
career, and is based in Stamford, Con- 
necticut, and West Palm Beach, Flor- 
ida. 


The Winning Brief 

The American Bar Association’s Gen- 
eral Practice Section now has a publi- 
cation to help all lawyers improve their 
writing skills. How To Write the Win- 
ning Brief: Strategies for Effective Memo- 
randa, Briefs, Client Letters, and Other 
Legal Documents is designed spe- 
cifically for lawyers who want to im- 
prove their legal communication skills. 

How To Write the Winning Brief 
offers strategies on all facets of legal 
communications including drafting, 
editing, and formatting. Carefully or- 
ganized and clearly written, the manual 
contains numerous sample formats, or- 
ganizational outlines, and checklists 
for each of the legal documents dis- 
cussed. 

The first part of the manual ad- 
dresses drafting a document, including 
advice on determining purpose and 
establishing tone; how to organize the 
document; and alternatives to using 
an outline. 

The middle chapters include infor- 
mation on requirements of each prac- 
tice, demands of judges and opposing 
counsel, and the needs of clients. 

The last chapters provide strategies 
on thinking critically, organizing argu- 
ments, and shaping the paragraphs 
and body of a document. Tips on final 
revision and effective punctuation are 
featured in the concluding chapter. 

The authors, Frederic G. Gale and 
Joseph M. Moxley, both of whom are 
lawyers, teach legal writing and have 
written this manual with the success- 
ful lawyer in mind. 

How To Write the Winning Brief is 
available for $39.95 plus $4.95 for 
handling, from ABA Order Fufillment, 
750 North Lake Shore Drive, Chicago, 
Ill. 60611, 312/988-5522. 


Federal Prison 
by Tracy W. Humble 

Federal Prison, Where Inmates Stay 
& Convicts Run; A Survival Guide and 
Reference, authored by Tracy W. Hum- 
ble, details daily life for an inmate from 
first-hand experience. With a humor- 
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ous slant to “the serious business” of 
going to federal prison, Humble takes 
the reader physically and emotionally 
from outside the front gate where free- 
dom is surrendered and into the new 
environment which is to be home. The 
self-surrendering prisoner will encoun- 
ter people in a minimum security pri- 
son who have done everything, though 
not caught for everything they’ve done. 
Tips and stories related by those same 
characters convey what life is like plus 
what an inmate will learn when “The 
Education Begins.” Other topics in- 
clude survival techniques, visitation 
information, receiving money, jobs and 
income, a list of what can be pur- 
chased, security levels, rated inmate 
capacities, and actual population fig- 
ures that reveal the level of crowding. 

Humble was convicted of a banking 
violation while working as a mortgage 
banker. The project started as a collec- 
tion of short stories to inform family 
and friends about life on the inside. 

Federal Prison, Where Inmates Stay 
& Convicts Run: A Survival Guide and 
Reference, ($14.95 plus $3.35 P&H) is 
available from Edutainment Produc- 
tions, Dept. 7724, P.O. Box 840011, 
New Orleans, LA 70184 or from your 
local bookstore. 


The Portable UCC 

The Portable UCC, a compact volume 
of 280 pages containing the complete 
text of the UCC, as amended through 
1992, is now available from the Ameri- 
can Bar Association. Edited by Corinne 
Cooper, this handy volume is designed 
to be slipped into your briefcase and 
accompany you wherever and whenever 
you need to refer to the text of the UCC. 

Over 40 pages of the book are de- 
voted to a comprehensive subject in- 
dex. In addition to helping those unfa- 
miliar with the Code to locate relevant 
information, the index will help you to 
find any section, phrase, or term. 

The Portable UCC is being offered 
at $19.95 (1-9 copies), with additional 
copies for your firm, organization, or 
business clients available at the dis- 
counted price of $17.95 (10-25 copies) 
and $15.95 (25 or more copies). Law 
students also may purchase the book 
at a special rate of $15.95. Copies may 
be obtained from the Section of Busi- 
ness Law at the American Bar Associa- 
tion, 750 North Lake Shore Drive, 
Chicago, Illinois 60611, or by faxing 
your order to (312) 988-5568. 
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Journal Article 
Writing Contest 


The Florida Bar Journal gives 
cash awards annually from 
an endowment set up in mem- 
ory of Barbara Sanders by 
attorney Barrett Sanders, for- 
mer chair of The Florida Bar 
Journal Editorial Board. 


A first place award is pre- 
sented each June, and second 
and third place awards are 
given at the discretion of the 
judges. Judges select winners 
from those lead articles pub- 
lished between May and 


April. 


The Florida Bar Journal Edi- 
torial Board screens the arti- 
cles and selects finalists for 
submission to a panel of 
judges. Winners will be an- 
nounced in The Florida Bar 
News in June. 


Judges select winners accord- 
ing to writing quality, sub- 
stantive quality, style, and 
degree of difficulty. 
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implementing the Americans 
With Disabilities Act 
Reviewed by Marshall B. Kapp 


Implementing the Americans With Dis- 
abilities Act: Rights and Responsibili- 
ties of All Americans. Edited by 
Lawrence O. Gostin and Henry A. 
Beyer. Brookes Publishing Company: 
Baltimore. 331 pp. $49 (1993). 

Disability law advocates have long 
argued simultaneously for equal pro- 
tection (i.e., prohibition against unjus- 
tified discrimination) and special 
treatment (i.e., enforceable obligations 
on the part of others to provide particu- 
lar benefits and to undertake reason- 
able accommodations) for their clients. 
The Americans With Disabilities Act 
(ADA) enacted in 1990 (Public Law 
101-336) goes a long way in both direc- 
tions. This new volume explicates the 
legal, social, and operational implica- 
tions of this statute for disabled indi- 
viduals and those governmental and 
private entities from whom they seek 
employment, services, transportation, 
and telecommunications. 

Twenty-two contributors with varied 
backgrounds in law, rehabilitation, pub- 
lic policy, citizen advocacy, and organ- 
ized labor have joined in this product 
emanating from a 1991 national con- 
ference cosponsored by the American 
Society of Law, Medicine and Ethics 
and Boston University’s Pike Institute 
on Law and Disability. Many of the 
chapters have appeared elsewhere in 
similar form, mainly in The Americans 
With Disabilities Act: From Policy to 
Practice, edited by Jane West (Milbank 
Memorial Fund, 1991) and the fall 
1992 issue of Health Affairs. 

Coverage is quite comprehensive. 
While the majority of the book focuses 
on physical disabilities, two short chap- 
ters delve into the ADA’s potential 
meaning for mentally disabled persons 
and one fine chapter explores what the 
developmentally disabled population 
might expect. The ADA in many re- 
spects is an expansion of the Rehabili- 
tation Act of 1973, the Civil Rights Act 
of 1964, and the Fair Housing Act of 
1968, and these historical predicates 
and judicial interpretations of them 
are presented here in some detail. 
Several chapters contain helpful case 
study examples to illustrate the ADA’s 
practical application. A thorough refer- 
ence list at the conclusion of each 
chapter adds to the sophisticated and 
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scholarly quality. 

Attorneys will find most useful the 
painstaking exposition of the statute 
and its legislative history found in a 
number of chapters; in an area of the 
law this new and complicated, there is 
no substitute for walking through the 
legislation virtually line by line. Apart 
from the substantive information set 
forth, readers may be energized or put 
off, depending on one’s perspective, by 
the very strong and onesided advocacy/ 
legislative and judicial activist agenda 
pursued throughout the book. The view- 
points and concerns of businesses, non- 
profit agencies, and governmental 
entities that have obligations imposed 
upon them by the ADA are conspicu- 
ously unrepresented and, where ac- 
knowledged, more often than not are 
pronounced irrelevant or explicitly dis- 
paraged. There is a high degree of 
moral hectoring accompanied by dis- 
trust of voluntary action and enthusi- 
astic embrace of command-and-control 
regulation. 

The ADA is straightforward and un- 
controversial in intent. Implementa- 
tion, though, raises a slew of complex 
questions. Much interpretation, en- 
forcement, and (perhaps) amendment 
will follow in the coming years. This 
book provides an excellent, if intention- 
ally ideologically slanted, guide to pre- 
paring and contributing to this social 
process. 


Marshall B. Kapp is a professor at 
Wright State University School of Medi- 
cine in Dayton, Ohio. 


Have You Read A Good Book? 


Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words) for publication. They 
should be related to law but may be 
practical, esoteric, entertaining or even 
fiction. Reviews should include the num- 
ber of pages, the publisher, cost if 
known, and publisher's address. Send 
them to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee 
32399-2300. Reviews will be published 
on a space-available basis. 
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Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


EXPERT WITNESSES 


«» Economics <> Vocational Medical <> 
Wrongful Terminatione Business Valiuationse Lost Profits 
Personal InjuryeWrongful Deathe Lifetime Cost of Care 
Vocational Assessmente Medical Malpractice 
Environmentale Commercial 


Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 


BANKRUPTCY 
SOFTWARE 
With New Forms 
plus new 
Typeset Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 * Huntington Woods, Mi 48070 


Here to serve you.... 


Suppliers to the legal profession whose advertisements 
appear in this issue of the Journal not only help 
underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 


When you need a product or service, consult these 
companies and individuals first. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
“plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 

Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 
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HCAIHEALTH CARE AUDITORS, INC. © 


MEDICAL EXPERT TESTIMONY SERVICES CONSULTATIVE EXPERTS 


TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES 


- GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step 
through each case to insure that your clinical knowledge is commensurate with ours. 
We shall be brutally candid if case evidences no merit, or if causation is poor. 


GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Representative will 
explore potential medical strategy/arguments and tactics commonly used by 
opposing side to indemnify their clients. 


GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon your directives, we shall be pleased to forward a detailed report. 


OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert's 
work-up for his affidavit. No retired, no foreign, and no court-worn experts. 

No university physicians who can sabotage your plaintiff's case in favor of defense. 
We are not a simple referral service as we have provided litigation support to over 
750 firms throughout the U.S. We have earned our reputation prudently, for 
defense firms, carriers and plaintiffs. 


HCAI: Health Care Auditors, Inc. Telephone (813) 579-8054 
2 Corporate Drive, Penthouse 690 Telecopier (813) 573-1333 
Clearwater, Florida 34622 


We are pleased to receive your calls. 


LAWYER SERVICES PAGES 


WANTED: 


ROYALTIES! 


Wellestablished royalty corporation buys 
producing and non-producing royalty and 
mineral interests. 


In last 2 years we have purchased over $3 
million worth of royalties from California 
to Florida. 


Strictly confidential with quick response. 


If you have clients wishing to dispose of 
oil/gas assets call our toll FREE number. 
Ask for Bob Bozman. 


1-800-899-7052 


TECHNICAL & MEDICAL 
EXPERT SERVICES 
Engineering (all areas); Accident reconstruction; 
Products liability; Biomedical injury analysis; Metal- 
lurgy & glass fracture analysis; Fires & aex- 
plosions; Boating safety; Construction safety; 
Flammability — fabrics & household furnishings; 
Pharmacology; Helmet technology; Industrial acci- 
dents; Tire failures; Toxic explosurse; Warnings 
& instructions; Athletics & sports safety; Criminal- 

istics. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(407) 361-0990 
FAX: (407) 338-7711 
4400 N. Federal Highway 
Suite 210 
Boca Raton, FL 33431 


ADVERTISERS INDEX 


Searching 


for 
Software... ? 


Andrews Royalty, Inc. 100 International Genealogical Search, Inc. | 
Arion Zoe Corporation 25 Kemp & Associates (Missing Heirs) 59 
G. Assoc., Lawyers Cooperative Publishing 2nd Cover, Consult the 
ttorneys’ Title Insurance Fund, Inc. 9, 4 1, 19, 39, 55 : 
Avis 53. Mead Data Central, Inc. i Legal Software Directory 
Matthew Bender & Co., Inc. 5,45 Midstate Legal Supply Corp. 17, 61, 74 of your 
Corporation Information Services 3rd Cover On Point Solutions 69 : 
Deering Bay 11 Physicians for Quality 99 Florida Bar 
Empire 3 Professional Management Support, Inc. 27 Journal directory. 
First American Title Insurance Company 35 Research and Planning Consultants 99 
Government Liaison Services, Inc. 99  Shepard’s/McGraw Hill 29 
Health Care Auditors, Inc. 100 = Specialty Software 99 
Hildebrandt, Inc. 49 UCC Filing & Search Services, Inc. 15, 73 Fuatte on page 95 
Hyde Associates 41 The Watermark 33 
Inter-City Testing & Consulting Corp. 100 West Publishing Company 4th Cover 
F DIE\E 
PIN|S P 
R|O L 
AIRIE|A L R\|A|F N|O 
To receive information on advertising CA RIO|TIOIR Ew 
in The Florida Bar Journal TIEIRIM|TINIAILMMRIEIAID 
Call Javier Cano 
904/561-5601 Cc E A\T G 
A D 
B 
E N 


100 THE FLORIDA BAR JOURNAL/NOVEMBER 1993 


— 

| = 
| 

| 


this is your idea 
of fictitious name registration 
you need give CIS call. 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 

It’s as easy as signing your name. With our exclusive tickler file we will 

Since January 1, 1991 the State of notify you in five years when it’s time 
Florida requires all fictitious names to be to renew and what is required. 
registered and recorded with the Secretary All we need is your Jobn Hancock. 
of State’s office. For answers to your fictitious name 


Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 
your completed application. We have SERVICES. INC Let CIS register your fictitious name. 


established a statewide publishing 


Fictitious Name Division # 1201 Hays Street Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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RAVE REVIEWS FROM FLORIDA LAWYERS ON 


New West CD-ROM LIBRARIES"! 


“T love it! I’m a solo practitioner 
and wanted a cost-effective, good 
library. I looked at other CD-ROMs 
but West’s was the most useful, espe- 
cially the tie-in to the Key Number 
System. I can take the CD home in 
my briefcase, to work on my PC at 
night and on weekends. It’s like hav- 
ing a 600-volume library at home!” 


W. G. Latimer 
Fort Lauderdale, FL 


“I can be on the telephone with a 
client or opposing counsel and have 
CD-ROM going. It takes seconds to 
find the law and let the other person 
know... West’s CD-ROM is thorough 
and fast—thorough is good for me; 
fast is good for the client!” 


R. P. Gossett 
Hollywood, FL 


“Because my practice is essentially 
that of a solo practitioner concentrat- 
ed in civil litigation, my clients expect 
small firm rates. But they still want 
the same service and quality that they 
would get from large law firms. The 
speed and low cost of West’s CD-ROM 
research is enabling me to keep them 
happy.” 


A. T. Connick 
Deerfield Beach, Florida 


“Tt almost entices you to do 
research. You can start with a few key 
words and quickly find your primary 
key number, the leading case, and the 
most recent decision. It invites you to 
explore unusual theories and encour- 
ages creativity. Besides it’s just plain 
fun!” 

J. Hume 
Coral Springs, Florida 


“When a person's life depends on it, 
you have to have the best. As a crimi- 
nal defense attorney, I can’t afford to 
miss cases. West’s CD-ROM found 
cases that my former CD product 
didn’t.” 

R. A. Foster, Jr. 
Tampa, Florida 

“I looked at other CD-ROMs but 
only West had the Key Number sys- 
tem. It’s a tremendous plus.” 


D. R. Beam 
Melbourne, Florida 


Experience West CD-ROM 
For Yourself! 
To Find Out More, Call 


1-800-255-2549, EXT. 315. 


West Publishing = 
More ways to win 


© 1993 West Publishing 3-9390-2/6-93 |383057 
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